LEGISLATIVE ACCOUNTABILITY IN NIGERIA: LESSONS FROM THE UNITED
STATES OF AMERICA

BY

Victor Eravbare OHIOSUMUA
PG/LAW9900311

FACULTY OF LAW
UNIVERSITY OF BENIN
BENIN CITY
NIGERIA

DECEMBER, 2025



LEGISLATIVE ACCOUNTABILITY IN NIGERIA: LESSONS FROM THE UNITED
STATES OF AMERICA

BY

Victor Eravbare OHIOSUMUA
PG/LAW9900311

A THESIS WRITTEN IN THE FACULTY OF LAW AND SUBMITTED TO
THE SCHOOL OF POSTGRADUATE STUDIES IN FULFILLMENT OF THE
REQUIREMENTS FOR THE AWARD OF A DOCTOR OF PHILOSOPHY DEGREE
(PhD) IN LAW OF THE UNIVERSITY OF BENIN, BENIN CITY, NIGERIA

DECEMBER, 2025

i



CERTIFICATION OF THESIS ON PLAGIARISM
This is to certify that the thesis titted LEGISLATIVE ACCOUNTABILITY IN
NIGERIA: LESSONS FROM THE UNITED STATES OF AMERICA submitted by
Victor Eravbare OHIOSUMUA, Registration Number PG/LAW9900311, has successfully
passed the plagiarism test and does not violate any copyright regulations. The thesis is based

on the student's own research and analysis and all sources used have been duly acknowledged.

Prof. G. O. Arishe Prof. N. A. Inegbedion
(Chief Supervisor) (Co-Supervisor)

--------------------------------------

Prof. D. U. Odigie
(Faculty Representative on the Board
of the Post Graduate School)

i1



DECLARATION

I, Victor Eravbare OHIOSUMUA, Registration Number PG/LAW9900311, hereby
declare that the thesis titled LEGISLATIVE ACCOUNTABILITY IN NIGERIA:
LESSONS FROM THE UNITED STATES OF AMERICA is my original work. All
sources of information have been duly acknowledged. I have not plagiarized any material
from any source and that this thesis has neither in whole nor in part been submitted for

another degree elsewhere.

Victor Eravbare OHIOSUMUA

v



CERTIFICATION/APPROVAL
This is to certify that the thesis titled “LEGISLATIVE ACCOUNTABILITY IN
NIGERIA: LESSONS FROM THE UNITED STATES OF AMERICA” submitted by
“Victor Eravbare OHIOSUMUA”, Registration Number, PG/LAW9900311, has been

examined and approved and were duly carried out under our supervisions.

Prof. G. O. Arishe ~ ieeerieerstieienane
(Chief Supervisor)

Prof. N. A. Inegbedion ~  rririitieesaes
(Co-Supervisor)

Prof. D. U. Odigie ~ riieieeiecneeneiaen
(Faculty Representative on the Board
of the Post Graduate School)

ACKNOWLEDGEMENTS



It was always my desire to have a Ph.D., but I thought it was far-fetched. I was
somehow undecided as to how to achieve it. When I got my Masters in Law, LL.M in 2002,
instead of going straight for my Ph.D. in Law, I went to read another Masters in Public
Administration (MPA) in 2006. However, the idea that I should brace the odds and fulfill my
desire was implanted in me by Prof. Edoba B. Omoregie SAN, the current Vice-Chancellor
of the University of Benin. He even proposed the topic which, after a little tweaking by my
supervisors, is the title of my thesis. It has been a long fulfilling journey.

I wish; therefore, to first of all give the glory to almighty God, the author and finisher
of our faith, without whom nothing matters. God gave me good health, resources, and
spiritual protection to complete this study, may His name be praised.

My profound appreciation goes to Prof. Edoba B. Omoregie SAN for giving me the
inspiration to begin this programme; may God continue to bless him.

My special appreciation also goes to my Chief and Co-Supervisors, Prof. Gabriel
Arishe and Prof. Nathaniel Inegbedion, for their tireless efforts, including the time spent to
constantly go through my work and make corrections. Thank you for the patience and
understanding shown to me.

To Prof. L. A. Atsegbua SAN, Prof. J. O. Odion, Dr. S. G. Daudu, Prof. V. O.
Aigbokhaevbo (who was the head of the postgraduate department when I was admitted into
the programme), and the immediate past Dean, Prof. I. O. Omoruyi, I say a big thank you for
all the support. Prof. I. O. Omoruyi facilitated the admission of my son into the University of
Benin; [ am most grateful.

I also acknowledge Prof. O. Aigbovo, the immediate past Post-Graduate Coordinator,
present Coordinaotr Prof. D.U. Odigie and Deputy Coordinator Dr. J. O. Garuba and the
Post-Graduate Committee for their inputs in making my work better with all the observations

and corrections done.

vi



My immediate past Secretary, Mr. George Asukwo, was wonderful; his industry in
typing, correcting, and mastering the work is highly appreciated. I thank him most profusely.
Big thanks to Mr. Amechi A. Awunor for all he has done. Also a big thank you to Mr.
Stephen Fregene of the PG department, faculty of Law who prepared my slides for the
seminars and other helpful information he provided. I appreciate Mrs, Joy Uwaigiahanor, of
Uniben for helping to process and bind the various stages of my thesis including from the
first seminar to the final work.

My final appreciation goes to my wife and Son, Mrs. Flora Ohiosumua and Daniel
Ohiosumua, for their support at the home front by creating the enabling environment to

enable me to complete this work. I thank them for their love and understanding.

DEDICATION

Vil



This thesis is firstly dedicated to the Almighty God, the source of all wisdom and
strength. His unwavering love, boundless mercy, infinite patience, and inexplicable grace
have been the bedrock of this journey. Without His divine guidance, this work would not
have been possible.

To my dear son, Daniel Ohiosumua and my beloved wife, Flora Ohiosumua, whose
unwavering support, constant encouragement, and sacrifices have been instrumental in
bringing this thesis to fruition. Their love and understanding have been my constant source of

inspiration.

TABLE OF CONTENTS

viil



COVER PAGE ... e i

TITLE PAGE ..o e ii
CERTIFICATION OF THESIS ON PLAGIARISM.... ..o iii
DE C L A R AT ON e v
CERTFICATION/APPROVAL. ... v
ACKNOWLEDGEMENT S . ... e vi
DE DI C AT ION e viii
TABLE OF CONTENT S ...t iX
TABLE OF CASE S e XVi
TABLE OF ST ATUTES. ..o e XX
LIST OF ABBREVIATIONS . ..o XX1
AB S T R A CT Xxiii

CHAPTER ONE: GENERAL INTRODUCTION
) I O s 1 (e Y L3115 (o) s P 1
1.2. Statement of the Research Probleml. ........vuuuuueeini e 3

1.3, AIm and ObBJeCTIVES. .. utintiitt ettt ettt et e et e e e e eeeesreeseesneenees D

1.4, Research QUEStON .......ooiiuiiii i e e e e 4
1.5. Significance of the study.........c.oouiiiiiii e 5
| O (511 110 (0] o 2 PR 5
1.7 Scope/Limitation of the Study ..o 6
1.8, Structure of the theSiS. .. ..o.uiuiit e 6

CHAPTER TWO: LITERATURE REVIEW

2.1 INtrOAUCHION. ...t e e 8
2.2. Conceptual of Framework.............ooiiiiii e 18
B B B 1C 0 101 T 18

X



2.2.2 Representative DEMOCTACY . ... .uuentiit et 21

2.2.3 Principles 0f DemOCTaCY . ... ..ouuintiit ittt 23
2.3 The Concept of Separation 0f POWETS..........c.oiviiiiiiiiiiii i 27
2.4 The Legislature and its Relevance..............coooeiiiiiiiiiiiiiiiii e 39
2.4.1 Functions of the Legislature. ............ooiiiiiiii e, 49
2.4, 1.1 Le@islation:. . ...ttt 54
2.4, 1.2 OVeISIgNt . . s 55
B BRI S o (Tl 12 ) 1 P 58
PRI A ) (S 111510 1 D P 63
2.5.1 Forms of RePresentation. ... .....uuuiintintiiitit et ettt et ettt et eete et eeenaeaneanas 70
2.6 ACCOUNTADILIEY . ..\ttt 74
2.6.1 Components of Accountability..........c.oouiiuiiiiiiiii e 82
2.7 The Concept of POPULISIN. ..ot e, 86
2.8 Theoritical Framework.............oouiii i 90
2.8.1 Notable Theoriesof Legislative Accountability...............coveiiiiiiiiiiiiiinin.... 90

2.8.2 Correlation between Populism, Accountability, and Representation...................... 91

2.9. Review Of LIterature .........o.oiuiiuiti i 99

2.9.1 Legislative Accountability..........o.oiuiiiiiiiiiii e 99
2.9.2 Legislative Accountability and Representation..............c..covviiiiiiiiiiiiiiniennenn... 106
2.9.3 Electoral Accountability.........c.oviiuiiiiiii e 110
2.9.4 Roll-Call Votes as Instrument of Electoral Accountability......................oovni. 129
2,10 CONCIUSION. . ..ttt ettt e e e et 137

CHAPTER THREE: LEGISLATIVE ACCOUNTABILITY IN NIGERIA’S
CONSTITUTION AND MECHANISMS FOR ENSURING ITS
ACCOUNTABILITY

I B 6315 (oY L0115 1o ) s 140

3.2. Legislative Accountability And Presentation In Nigeria................ooooiiiiiiiinn. 144

X



3.2.1 Constituency Service and Projects...........coooeiiiiiiiiiiiiiiii i 149

3.2.1.2 CONSEItUCIICY PIOJECES. .t uttnttettenteate et ete et et et et et e te et enteaneeeenneaneanns 151
3.2.2 Legal Frame Work for Constituency Projects in Nigeria...........oovvveeiiiiniiniinnann. 154
3.2.3 Implementation of Constituency Projects in Nigeria............ccoovviiiiiiiianiinnnn.. 155
3.2.4 Challenges of Representation and Accountability.............c.covviiiiiiiiiiiiiiiiann.n, 168
3.2.4.1 Underutilization of Constituency Offices:...........cooiviiiiiiiiiiiiiiiiiiiiieens 155
3.2.4.2 Lack of Understanding of the Fundamental Purpose of Constituency Offices:...... 169
3.2.4.3 Interference and Reduced Execution of Oversight Function:........................... 170
3.2.4.4 Nlliteracy and Lack of Understanding of the System:...................cooiiiiiiinni, 170
3.2.4.5 Personal Interests of Lawmakers:............oooiviiiiiiiiiii e 171
3.2.4.6 Lack of Capacity or Knowledge of Legislative Procedures by Lawmakers:.......... 171
3.2.4.7 ADUSE Of PriVIIEZeS: .. ettt e 171
3.2.5 Legislative aenda. ... ...o.uveiintii i 174
3.3 Mechanisms of Legislative Accountability and their Effectiveness....................... 176
B33 L ELRCHIONS. .ottt 177
332 ReCalL. e 203
3.3.2.1 Senator Dino Melaye Recall Process as a Case Study............cccovvviiiiiiinniinnnnn. 211
3.3.3 Vacation of Seat for Non-Attendance.............coeiiiiiiiiiiiiiiiiieieeee 220
3.3.4 Vacation of Seat for FIoor-CrosSing...........o.oviiiiiiiiiiiiiiiieiiiieieiienieananns 225
3.3.4.1 Rationale for FIoor-CrosSing:..........vvuuiitiiriiiiii it eeennns 234
3.3.5 Assent to Bill by the President.............oooiiiiiiiiii 240
3.3.0 POWET Of VL0 ..ot 244
3.3.7 Judicial ReVIEW . ... o.eit e e 250
3.3.7.1 The Courts and Judicial ReVIEW...........oooiiiiiiiii e 254
3.3.8 Suspension from Plenary.............cooiiiiiiiiiii 265

X1



3.3.8.1 Instances of cases of suspension of members of the legislature........................ 268

3.3.8.2 No law empowers lawmakers to suspend colleagues..............cooevviiniiiiinninn... 276
3.3.9 Restricted IMmUNIty.......o.oiiiiii e e 279
3.4 CONCIUSION. . ...ut e 291

CHAPTER FOUR: COMPARATIVE ANALYSIS OF LEGISLATIVE
ACCOUNTABILITY IN NIGERIA USING THE UNITED
STATES OF AMERICA’S MODEL

O T 011 (016 10T 510 3 P 293
4.2 Brief Historical Background of the American Congress...........c.cooevviviiiiinnin... 293
4.2.1 The 1787 Philadelphia Constitutional convention................cooeviuiieiieenninenn... 294
4.2.2 The First Congress-1789-1791 .. ..., 294

4.2.3 201 CONEUIY .. ..ueeititte it 294

424 Present Day. .. ..ot e 295

4.3 Core Functions of the American Congress. ... .. ..voueutiuiiriiiieiniiieiiaiinieneenen. 296

4.3.1 Representation/Constituent SEIVICE ........o.eeiuiiutiiiiintiii e eeenes 297

4.3.2 The lawmaking function. ..o e 300

4.3.3 The Oversight FUNCHION. ........o.oiiiii e 300
4.4 Accountability And Representation In The American Congress.................c..c.....e. 302
4.4.1 Accountability in the American CONGIeSS. ........ouvuteuiirintieiiiiieiiieienaeenne. 303
4.4.2 Legislative GridlocK. ... ..o 304
4.4.3 Partisan PolariZation .........ccccecuiiiiriiiiiniinieeeet ettt 304
4.4.4 Strong Party Leadership .......ccccooueriiiiiiiniiiceccceeeeee e 307
4.4.5 RefOrms 1N CONGIESS ...cuverutiriiriiiniieieetentt ettt sttt ettt ettt saeete st sbe et saeesaeetesanenaes 308
4.4.6 Openness to Media COVETAZE ......ccueruviriiiriieiiiniienieiieetesteete ettt sttt 309
4.4.7 Creation of Central Budget Office, CBO ..........coceiiiiiniiniiiiniecceeceeeee 311
4.4.8 Representing CONSHIUCTIES ......cc.eiruieiirienieiiiniieieeteeit ettt ettt st sre e 311
4.5 Mechanisms For Legislative Accountability ...........cooceeiiiiiiiiiiniiiiieiieeeeeeees 313

Xii



4.5.1 Electoral ACCOUNTADILIEY ....ceeuviiiiiiiiieiie e e 314

4.6 Judicial Review Of Legislative Acts Of CONGIESS .....ccveevieeriieriieiiieeiieieeeve e eve e 318
4.6.1 Precedents on Judicial REVIEW .........cceiiiriiiiiiiiiiiieiieecetee e 320
4.7 Accountability Claims According To The Court..........cccceerieriiieiieniienieeieeeeeie e 323
4.7.1 The Other Accountability MechaniSm ...........cccoocveeriiiriieniieniieiiecie e 326
4.7.2 Comparative ANALYSIS ......eevvieriieiiieiieeiiierieecteeseeeteesieeereesseesreeseeesseesseessseesseessseesees 327
4.8 Lessons On Legislative Accountability From The American Congress........................ 329
4.8.1 CONSLILUCTIE SETVICE ....veveeiieiieiiesiieie ettt ettt ettt ettt et te st e bt etesbeenbeennesneenseas 329
4.8.2 Legislative VOting RECOTAS .......cccuieriiiiiieiieiiieieeeie et 330
4.8.3 SrONG IACOLOZY ....veeoeiieiiieiiieieeee ettt ettt e te e te e e be et eesbeeseeesbeesaennseens 331
4.8.4 Accessibility of the Le@isSlature .........c.cocveeiiiiiiieiiiecieeiieceeeeeee e 332
4.8.5 Strong Professional Lobbyists and Civil Society Groups.........ccceeeveeveerieenieenieeneneene. 332
4.8.6 More Access t0 INfOrmation ...........cocuevieiieiiiiienieieeeseeee e e 333
4.8.7 RESCATCH ...ttt ettt st 333
4.8.8 IMOTE SEIUCTUIES ....eeueieieieiieeiteeite et ettt ettt ettt et e bt st e sbe e e bt e sbteeabeesabeebeesaeeeneens 334
4.9 The MechaniSm Of EISCHIONS .........coiiiiiiiriiiiiiieniceieees e 334
410 CONCIUSION ..ttt ettt ettt ettt e st e e eaeesbe et e eseenbeenbesneeneeeneenne 336
CHAPTER FIVE:ROADMAP TO ENHANCING LEGISLATIVE ACCOUNTABLITY
IN NIGERIA
5.1 INEOTAUCHION ...ttt ettt ettt ettt et saeenae e 338
5.2 Institutional and Legal Framework .........cccccceeviiiiiiiiiiniiciieceeeeee e 339
5.2.1 Institutional Framework .........ccccooiiiiiiiiiiiieee e e 339
5.2.2 Legal FrameWOTK .......cceoiiiiiiiiiiiieiieeie ettt 342
5.3 Constitutional REVIEW ........cciuiiiiiiiiiiiiiiienieeie ettt sttt 343
5.3.1 Legislative Houses (Powers and Privileges) Act........ccceeevieriiiiienieniieieeieeeeen 344
5.4 Strategic Legislative AZENda........cccuieiieriieiiieiieeiieeie ettt ene e 344

Xiil



5.4.1 The Legislative Agenda of the 9th National Assembly ..........cccccoevieniiniiiiiiniienne 348

5.5 Clear Legislative REPOTTING .......ccuviriiiiiiieiieeiieeie ettt et eveesae b e saeesaesnaeens 349
5.6 Information Dissemination and Enlightenment ..............ccccoovveeiiieniiiiiienieniieenieeieeies 350
5.7 Sanction Regime EffECtiVe .......ccoiiiiiiiiiiiieiieciccece et 359
5.8 Strong Party Leadership.......c.ccciiiiiiiiiiiieiieieeeee et 359
5.9 Constituents’ Input in DeciSion MaKing .........c.eccveeeiieriieriiienieiieeiecieeiee e 365
5.9.1 PUDIIC OPINION ...evtiiiiieiieiiieiee et et e ete et et eetee st e esaeessbeesaessseesseessseeseessseenseesssesseens 365
5.9.2 OMDUASINIAN .....outiiiiiiiiiieeieeee ettt ettt sb et st esbe e be et esbeebeentesseenseas 366
5.9.3 PUDIIC HEATINE ....coviieiiiiiiieiiecie ettt ettt ettt siae et essse e e e snaeenseennnas 367
5.9.4 PUDIIC PELILIONS ...ttt st et et 368
5.9.5 Civil Society Groups and Non-Governmental Organizations.............cccceevvverveerneennen. 369
5.9.6 CtiZeNS INACTIVEINESS ...cuvevieuiiriieniieteeieetieie et et ettt et st e st et e estesbeebesstesaeeteeneenees 370
S TOCONCIUSION ...ttt et b et et e et et et e st e e satesaeenaeas 372

CHAPTER SIX: CONCLUSIONS AND RECOMMENDATIONS

6.1 Summary of FINAINES ......ooviiiiiiiiiiiiiicee ettt 372
0.2 CONCIUSION ...ttt ettt st sbe et ettt e saeenae 373
6.3 RecOMMENAAIONS ......eiutiriiiiieiiiitieieeteee ettt sttt nae e 375
6.3.1 Institutional Strengthening .........ccccocveviiiiiiiniiiiee e 375
6.3.2 Legal Framework and Constitutional Amendments............cccceeevienieneniieneenennecneenn 376
6.3.3 Strengthening the Legislative Agenda ..........cccooeeviriiniiiiniiniiniceceececee 380
6.3.4 More Access to Information by CONSHIUENLS ......cccuevveriirriiriinieienieneeiene e 380
6.3.5 Clear Legislative RepOIting ........c.cocueriiiiriiniiiiiieiecicetesieeie sttt 381
6.4. Contribution to Knowledge............oooiiiiiiii i 381
BIBLIOGRAPHY ... e, 382

Xiv



TABLE OF CASES

A. G. of Abia State v Attorney General Federation, [2007] 12 NWLR (Pt. 1048) 367.
A. G. of Bendel State v A. G. Federation [1981] 10 SC.

A. G. of Benue State v Umar and Ors [2008] 1 NWLR (Pt. 1068) 311.

A. G. of Lagos State v A.G of the Federation, [2004] 18 NWLR (Pt. 904) 1

A. G. of Ogun State v A. G. Federation [1982] 13 NSCC 1,

A. G. of Ogun State v A. G. Federation [2002] 18 NWLR (pt 798) 232,

A. G. of Ogun State v A. G. Federation [2003] 12 SC 1,

A. G. of Plateau State v Goyoi & Ors, [2007] 12 NWLR (Pt. 1059) 57.

A. G. of Bendel State v A. G. of the Federation & Ors, [19811NGSC 4; [1981] AllN.L.R. 85
A. G., Bendel State v House of Assembly, Bendel State (Unreported) Suit No.B/166/82
delivered on 9/7/82

A.D v Fayose [2004] All FWLR [pt.218] 951

A.G. Abia state & 35 ors v A. G Federation, [2002] 3 S.C. 106. at 129-132

A.G. Abia State v A.G. Federation, [2002] 6 NWLR (pt. 763) 264

A.G. Abia state v A.G. of the Federation and Ors, [2001], 11 NWLR, (pt. 689).
A.G. Ondo State v A.G.and 35 Ors, [2002] 10 NSCQR 1036, 1083—-1084.

Abacha v Fawehinmi [2000] 6 NWLR [Pt. 660] 228.

Abdulkarim v Incar Nig LTD [1992] 7 NWLR (Pt. 251) 1.

Abdulrasheed Maina v The Senate & Ors (Unreported) Suit No. FHC/CS/65/2013
Abegunde v Ondo State House of Assembly. [2015] 8 NWLR (pt.1461) 314, 320-321.
Abubakar v Yar’Adua [2008] 19 NWLR (pt. 1120) 177-178, 235

Adesanya v President of the Federal Republic of Nigeria, [1981] ANLR 1. at 341.
Adikwu Innocent v Federal House of Representatives (1982) 3 NCLR 394

Ajuwon v Governor of Oyo State, [2021] 16 N.W.L.R, [Pt. 1803], 411.

XV

245

243

245

244

271

271

271

245

271

249

223

243

308

230

243

250

244

248

217

197

246

36

249



Amaechi v INEC [2008] All FWLR [Pt. 407] 1;

Argbogun v Edo State House of Assembly (Unreported) suit No. NIC/EN/07/2012
Bauchi House of Assembly v Honourable Rifkatu Danna, [2017], 14 WRN 52.
Bowsher v Synar, 478 U.S. 714 [1986].

Buhari v INEC [2008] 19 NWLR (pt 1120) 246,

Buhari v Obasanjo [2005] 13 NWLR (pt 941) 299

Buhari v Obasanjo, [2005] 2 NWLR [pt 910] 241.

Clinton v City of New York, 524 U.S. 417 [1998]

El Rufai v House of Representatives [2003] 46 WRN 70

Governor of Akwa Ibom State & Ors v Hon. Peter Umah

(unreported) Suit NO. CA/C/30/2001

Gravel v United States, 408 U.S 606 [1972]

Hollingswort v Virginia, 3.U.S [3Dall] 378

Hon. F. Okiye v Spk. Edo State House of Assembly, (Unreported) Suit:NIC/EN/06/2012
Hon. Maleye & Ors v Speaker House of Reps & Ors (Unreported) Suit:FHC/CS/480/2010
Indus. Union Dep’t v Am. Petrol. Inst., 448 U.S. 607, 611 [1980].

INEC & Anor v Balarabe Musa & Ors, [2003] 13 NSCQR 39

INS v Chadha, 462 U.S. 919 [1983].

J. W. Hampton, Jr., & Co. v United States, 276 U.S. 394, 409 [1928].

Kilbourn v Thompson, 103 U.S 168, 204 [1881].

Lakanmi v A.- G., Western State of Nigeria, (unreported) suit no SC.58/69

Lawan v F.R.C.N, [2022] 7 N.W.L.R. pt. 1828, p. 279.

Lawan v Zenon Petroleum & Gas Ltd. [2014] LPELR-23206, 323.

Marbury v Madison, U.S. (1 Cranch) 137 [1803].

Metropolitan Washington Airports Authority v Citizens for Abatement of

xvi

223

257

258

304

197

197

166

303

248

245

275

228

257

257

306

242

303

307

274

34

271

272

301



Aircraft Noise, INC 501 U.S. 252, 255, 258-59 [1991]

Mike O. Oloyo. v Benson A. Alegbe, [1983] 7 SC 85, 10

Mistretta v United States, 488 U.S. 361, 380—84 [1989].

Morrison v Olson, 487 U.S. 654, 680-81, 694-95 [1988].

National Assembly v Accord, [2021] 18 N.W.L.R. (Pt. 1808) 211
National Assembly v Patricia De Lille MP & Anor, [1999] ZASCA 50;

[1999]4 All SA 241 (A)

National Assembly v the President of Nigeria, [2003] 9 NWLR (pt.824)104.

National Assembly v Tony Momoh, [1983] 4 NCLR 269
New York and Printz v United States, 521 U.S. 898 [1997].
New York v United States, 505 U.S. 144, 168 [1992].
Ngige v Obi, [2006] 14 NWLR (Pt 999) 196.

Ojemen v Punch Nig Ltd [1996] 1 NWLR (pt 427) 70.

Olisa Agbakoba v A. G. of Federation (Unreported) suit no. FCH/L//CS/941/2010

Oruobu v Anekwe and Ors, [1997] 5 NWLR [Pt. 506] 618.
President F. R. N. v National Assembly, [2023] 3 N.W.L.R [Pt. 1870] 23.

Dino Meleye v INEC (Unreported) suits no FHC/ABJ/CS/587/2017.

Shell Petroleum Development Company v Ajuwa, [2015] 14 N.W.L.R [Pt. 1480] 424.

Shell Petroleum Development Company v House of Reps [2010]
11 NWLR [Pt. 1205] 213.

Tenny v Bradlove, 341 U. S At 373(1951).

The case of Legal Defense and Assistance Project LTD/GTE and Clerk of National

Assembly (2015) (unreported) suit no FHC/Abj/Cs/336/2013
Tony Momoh v Senate & Ors 099 (1981) 1 NCLR 105.

Ukpo v Imoke [2009] NWLR (pt 1121) 177.

xvii

304

210

307

304

242

260

234

248

305

305

196

269

358

241

33

196

34

36

266

155

36

197



United States v Nixon, 418 U.S. 683, 707 [1974]. 302
Uzodima v Cop, [1982] 3 NCLR 325 242
Watkins v United States, 354 U.S. [1957] 35, 286

Youngstown Sheet & Tube Co. v Sawyer, 343 U.S. 579, 635 [1952]. 302

xviii



TABLE OF STATUTES
Balanced Budget and Emergency Deficit Control Act of 1985
Congressional Accountability Act of 1995
Constituency Acts of 2003 and 2007 of Ghana
Kenya’s Constituency Development Fund Act 2013.
Lagos Constituency Projects Development Law of 2000.
The 1999 Constitution of the Federal Republic of Nigeria (as amended)
The Administrative Procedures Act of 1946
The Congressional Budget and Impoundment Act 1974.
The Constitution of the Republic of Ghana, 1992 (as amended)
The Legislative Houses (Powers and Privileges), Act 2018.
The Legislative Reorganization Act of 1970.
The Nigeria Electoral Act 2022
The Nigeria Human Right Commission Amendment Act 2010.
The Public Complaints Commission Act 2004.
The United States Constitution, 1787

The Venezuela’s Constitution, 1999 (as amended).

Xix

304

93

141

154

141

91

294

225

254

293

363

348

348

100

325



LIST OF ABBREVIATIONS

ACN Action Congress of Nigeria

AGF Attorney General of the Federation

ANPP All Nigeria Peoples' Party

APGA All Progressives Grand Alliance

APP All Peoples Party

ASUU Academic Staff Union of Nigeria Universities
BC Before Christ

CBO Central Budget Office

CDD Ghana-Ghana Centre for Democratic Development
CDF Constituency Development Funds

CFRN Constitution of the Federal Republic of Nigeria
CLEAR Clear Legislative Accountability Reporting
CNN Cable News Network

CPC Congress of Progressive Change

CPTG Government Project Tracking Group

CSOs Civil Society Organizations

EU European Union

FCT Federal Capital Territory

XX



FEDECO Federal Electoral Commission

GAO Government Accountability Office

GNPP Great Nigeria’s Peoples Party of Nigeria

GOPAC Global Organization of Parliamentarians against Corruptions
ICPC Independent Corrupt Practice and Related Offence Commission
ICT(s) Information Communication Technology(s)

INEC Independent National Electoral Commission

IPU Inter Parliamentary Union

JCA Justice of the Court of Appeal

JSC Justice of the Supreme Court

LDP Liberal Democratic Party

LP Labour Party

MDAs Ministries Department Agencies

MP(s) Member(s) of Parliament

MWAA Metropolitan Washington Airports Authority

NGOs Non-Governmental Organizations

NOA National Orientation Agency

NPC National Population Commission

NULGE Nigeria Union of Local Government Employees

xxi



PCIC

PCRC

PDP

PIGB

PLAC

SAN

SDGs

SERAP

SLA

SMEDAN

C-SPAN

TV

UK

UNDP

UNP

UN

USA

VIP

WIBGIVA

Parliamentary Constituency Information Centre

The Post Conflict Research Center

Peoples Democratic Party

Petroleum Industry Governance Bill

The Policy and Legal Advocacy Centre

Senior Advocate of Nigeria

Sustainable Development Goals

Socio-Economic Rights and Accountability Projects

Strategic Legislative Agenda

Small and Medium Enterprises Development Agency of Nigeria
Cable-Satellite Public Affairs Network

Television

United Kingdom

United Nation Development Programme

Unity Party of Nigeria

United Nations

United Sates of America

Very Important Person

World Bank Voice and Accountability index

xxii



ABSTRACT

Democracy is universally acknowledged as the most acceptable form of government,
because it provides the opportunity for participation of the people in the running of their
affairs within a given society. Again it advances an open, responsible, and accountable
government. Since 1999, Nigeria practices presidential democracy with three main
institutions, comprising of the Executive, Legislature and Judiciary. The Legislature is the
most representative as it has the institutional mandate to project the interests of the various
constituencies in the country. By virtue of the Constitution of the Federal Republic of Nigeria
1999, (herein 1999 Constitution) the Legislature performs three principal roles of law making,
oversight of the executive arm, and representation. Upon election by the electorate, the
principle of representation requires legislators to be accountable to their constituents in the
performance of their constitutional duties. In Nigeria, there is no consensus of opinion on
whether legislators after being elected into parliament constantly engage their constituents in
policy decisions, until the next set of elections. The aim of this study was to examine
legislative accountability as envisaged under the 1999 Constitution. The study focused
mainly on the representational role of the National Assembly and its different models by
evaluating its effectiveness. Thus several issues of legislative accountability were
interrogated. The study adopted the doctrinal research methodology, using secondary data.
The study examined whether there are enough constitutional mechanisms for the electorate to
hold legislators accountable. The study analyzed the accountability mechanisms that are
available to check the excesses of legislators, provided under the 1999 Constitution. These
are free and fair election, recall, minimum sitting days’ requirement, sanctity of party label,
presidential veto, judicial review, internal mechanism of suspension, and the absence of
immunity from criminal trial for legislators. Since Nigeria’s constitutional practice is
modeled after that of the United States of America, the study undertook a comparison of the
American system in the context of the accountability mechanisms in order to draw useful
lessons for Nigeria. The study found that the mechanism of recall is ineffective in enhancing
legislative accountability due to its cumbersome process as provided in the 1999 Constitution.
The study also found that election as a mechanism can only be effective if it is free and fair,
which is hardly the case in Nigeria. It also found that although there are a number of
mechanisms available in the 1999 Constitution to ensure accountability by the Legislature
and its members, recall and periodic elections are the only formal accounting tools at the
disposal of the electorates. The study proffered a detailed roadmap to legislative
accountability. Consequently, the study identified novel measures such as roll-call, visible
and recorded votes which can be adapted from the constitutional practice of the United States
of America to promote effective legislative representation cum accountability in Nigeria. The
Study recommends that these novel measures found in the U.S should be adopted in Nigeria
in other to enhance legislative accountability.
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CHAPTER ONE

GENERAL INTRODUCTION

1.1. BACKGROUND TO THE STUDY

There are many conceptual definition of democracy which will be analysed in the
literature review. Suffice to say here that democracy can be seen as the ability of the
people to participate more in the governance process, consciousness of the workings of
governance, and the peoples’ ability to discern the fidelity of the rulers, and judge them
accordingly through periodic elections.

No matter how people feel about the gains of democracy, particularly as a means
to attaining the good life for the majority of the people, it is incontestably the most
emulated form of government in modern history. It is an intoxicating concept most people
want to identify with. Even blatant autocratic and totalitarian regimes prove very
comfortable when they are sometimes referred to as possessing democratic values or
tendencies. This is why Ojo opines that: “our discussions about democracy, all argument
whether for it or against it are stricken with the intellectual futility because the thing at
issue is indefinite™!.

Dictators like Benito Mussolini, Stalin, Marcus Nguema, Samuel Doe, Ibrahim
Babangida, Sani Abacha among others had at different times alluded to their regimes as
democratic. In spite of the differences in conceptualisation and practice of democracy,
Osaghae? notes that all its versions whether liberal or capitalist, socialist and African

brand, share the fundamental objective of “how to govern the society in such a way that

power actually belongs to all the people. In fact these governments strive to impress on the

' E.O. Ojo (ed) Challenges of sustainable democracy in Nigeria, (John Archers Publishers Ltd. Ibadan
2006) 275.

E. E. Osaghae, Crippled Giant: Nigeria since Independence. (John Archers Publishers Ltd, Ibadan,
2006) 301.



outside spectators that they are democratic (just that they would not welcome most of the
ingredients of democracy).

Every democratic state have a constitution (written or unwritten) which States the
relationship between the rulers and the ruled. Black’s Law Dictionary defines a
constitution, “as the organic and fundamental law of a nation or state, which may be
written or unwritten, establishing the character and conception of its government, laying
the basic principles to which its internal life is to be conformed”.? According To Hobbes
“a fundamental law in every Commonwealth is that, which being taken away, the
Commonwealth faileth, and utterly dissolved, as a building whose foundation is
destroyed™.

However, Aristotle’s definition of a Constitution seems to be more relevant here.
According to him:

A Constitution is the arrangement which states adopt for the distribution

of offices of power, and for the determination of sovereignty and of the
end which the whole social complex in each case aims at realizing.’

It means the arrangement of offices in a state especially from the highest to the
least. A legislature is the law-making body of a political unit, usually a national
government, which has power to enact, amend, and repeal public policy. Legislatures
observe and steer governing actions and usually have exclusive authority to amend the
budget or budgets involved in the process. The legislature creates a complex interaction
between individual members, political parties, committees, rules of parliamentary
procedure, and informal norms. The concept of accountability denotes the process of

being called to account to some authority for one’s actions,® accountability of the

3 Henry Campbell Black, and M. A. Black’s Law Dictionary (Revised 12th Edn. Paul, Minn. West
Publishing Co. 2024) 123

4 Thomas Hobbes, The Leviathan, (New York, Touchstone, 1997) 208

> Aristotle, The Politics, in A. Dreizehnter (ed), (Penguin Classic, London 1970) 157

6 R. Mulgan, Accountability: an ever-expanding concept: Public Administration, 78 (3) 2000: 555-573.
Though it is now a common term of art, the term accountability was more common in the financial
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legislature finds bearing within the political space provided by democracy.

1.2. STATEMENT OF THE RESEARCH PROBLEM

Election is the best form of representative democracy. The roles of the legislators
are lawmaking, oversight and representation. Upon election by the electorate, legislators
are required by the principle of representation to be accountable to their constituents in the
performance of their constitutional duties. In Nigeria since the advent of the fourth
republic in 1999, the electorate has every four year circle, elected their representatives to
the parliament. Once majority of the legislators get to the parliament, the constant
engagement of the legislators with their constituents before the next parliamentary
elections is called to question. The only way to remove non participtary and
unaccountable legialators is not reelecting them or recall, but the process is very rigid base
on Nigeria Constitution.’

While the electorate often expresses worries about ineffective representation,®
legislators on the other hand contend that the electorate has poor understanding of
representation and the challenges they face in carrying out their functions.’

In America, the practices of legislative accountability is well defined an tamden
with modern democracy whereby the people are given the opporturnity for the

participation in the running of their affairs.

context of accountancy and audit. It has a long tradition in both political science and financial
accounting, but only more recent prominence in public administration and international development.

7 ‘See Ss 69(a) and 110(a) of the Constitution of the Federal Republic of Nigeria(CFRN),1999 (as
Amended)’

8  PLAC ‘A Guide to Effective Representation in the National Assembly’ (Policy and Legal Advocacy
Center, Abuja; Nigeria with support from Ukaid, 2016) 1
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1.3.

AIM AND OBJECTIVES

The aim of the study is to examine legislative accountability under the Nigerian

1999 Constitution in comparison in what is obtainable in the United State of America. The

objectives of the study were to:

1.4.

1. Examine the concept of legislative accountability;
2. Assess the legislative frameworks;

3. Investigate oversight mechanism;

4. Compare institutional and legal framework between Nigeria and America;
5. Identify best practices

6. Recommend reforms

RESEARCH QUESTIONS

l.

What are the constitutional and legal frameworks govering legislative
accountability in Nigeria and the United States of America?

How do oversight function of legislators differs in practice between Nigeria
and the United States of America?

What are the roles of political parties discipline in facilitating legislative
accountability between Nigeria and the United States of America?

How does civil society, non-governmental organizations and public
participation shape Legislative accountability in Nigeria and the United States
of America?

What barriers hindes effective legislative accountability in Nigeria and the
United States of America?

What legal and procedural lessons from the United States of America can be

adapted to improve legislative accountability in Nigeria?



1.5. SIGNIFICANCE OF THE STUDY

This study is significant because it exposes the inefficiency of the existing models
of legislative accountability and present the factors and challenges responsible for
ineffective legislative accountability and the impact of limited accountability to Nigeria,
and also prescribe an appropriate template for measuring legislative performance. In
addition, the suggestions and recommendations proffered in this study will help improve
the accountability of the legislative arm of government in Nigeria. Finally, this work will
be useful to scholars who may wish to carry out further research on the subject matter of

this study.

1.6. RESEARCH METHODOLOGY

The study adopted the doctrinal research methodology, using primary and secondary data.
The study provided a detailed account of legislative accountability under the Nigerian
Constitution using the National Assembly as a case study. It looked at the implications of
lack of accountability by the legislature-and the implications of good governance for the
electorate. Therefore, in furtherance of the aim and objectives of the study, it adopted the
usual analytical research methodology which involved both explanatory and doctrinal
approach.

The study relied on primary and secondary data. The primary data include statutes
based on information and facts sourced from the Constitution of the Federal Republic of
Nigeria, 1999, the Electoral Act 2022, the Legislative Houses (Powers and Privileges) Act,
2018, Lagos Constituency Projects Development Law of 2000, The Public Complaints
Commission Act, 2004 and ancillary laws in relation to other jurisdictions like the
American Constitution 1787, The Congressional Accountability Act, 1995, The
Legislative Reorganisation Act of 1970, The Administrative Procedures Act of 1946, The

Congressional Budget and Impoundment Act 1974, The Constitution of the Republic of
5



Ghana, 1992, Kenya’s Constituency Development Fund Act, 2013. They were used to
highlight the effectiveness and inadequacies of some mechanisms of the legislative
accountability.

The study also relied on secondary sources of data, such as, textbooks, articles,
journals, official publications, Newspapers, conference papers, rules and procedures of the
Nigerian National Assembly, both the Senate and House of Representatives, internet
sources and documentaries. Some of the secondary data relied on were sourced from the
Independent National Electoral Commission (INEC), BudgIT, Tracka, Constituency
Project Tracking Group (CPTG) Afrobarometer survey University of Denver Strategic
Issues Program, National Institute for Legislative and Democratic Studies (NILDS) and so
on.

The study also relied on prior reports on legislative accountability, debates,
resolutions, Acts of the National Assembly and of the American Congress and judicial
decisions. These various sources were used in reviewing and analyzing the concepts and
theories of democracy, legislature, separation of powers, representation, accountability,
populism and legislative accountability. A comparative analysis was also to evaluate the
models and practices in the United States of America (USA) vis a vis the Nigeria model.
This was done by using statutes like United States Constitution, 1787, Congressional
Accountability Act of 1995 and the Congressional Budget and Impoundment Act 1974.
Furthermore, judicial decisions were used to reveal the constitutional inadequacy and
effectiveness of the institutional and legal framework in Nigeria as well as the need for

reforms to enhance legislative accountability in the country.



1.7. SCOPE/LIMITATION OF THE STUDY

The study examined legislative accountability under the 1999 Constitution, using
the National Assembly as a case study. Under the 1999 Constitution, the Legislature
performs three principal roles: 1) law making ii) oversight of the executive branch and 1iii)
representation. The study focused mainly on legislators’ representational role by seeking
to evaluate their effectiveness. The study compared the Nigerian model with that of

American.

1.8. STRUCTURE OF THE THESIS

This study is organized into six chapters. Chapter one serves as a general
introduction to the study. It highlights the research problem, the aim and objectives of the
study, the methodology employed in the study and scope of the study, amongst others.

Chapter two contains the review of the literature and the theoretical framework of
the study. It centres essentially on previous and existing work on related subject matters to
the study like democracy, separation of powers, legislature, accountability, representation
and populism. It identifies the inherent gaps in the literature which is extensively dealt
with in the chapter.

Chapter three deals with legislative representation and accountability under the
1999 Constitution of Nigeria, and gives a brief historical review of the development of the
legislature pre-1999 Nigerian Constitution, challenges that the legislators face in
representing their constituencies, the legislative agenda of the eight National Assembly
and how effective was the agenda implemented. It also took a look at the mechanisms of
legislative accountability under the Nigerian Constitution and their effectiveness; these
include elections, recall, vacation of seat for non-attendance and floor crossing, power of

veto, judicial review, and suspension from plenary and restricted immunity.



Chapter four deals with comprehensive analysis of the American Congress and
how they have exercised the concept of legislative accountability in rendering account to
the electorate and lessons that the Nigerian National Assembly can learn to enhance both
institutional and individual accountability. Some of the lessons include a robust
institutional framework of accountability which entails more transparency in voting
process, roll call votes, a strong civil society, strong and effective media that aids the
information decimation and enlightenment of electorate.

Chapter five deals with the road map to enhancing legislative accountability which
include institutional and legal framework, constitutional review, strategic legislative
agenda, clear legislative reporting, enlightenment of electorate, effective sanction regime,
strong party leadership, and constituents input in decision making.

Chapter six focuses on the summary, conclusion and recommendations of the

thesis.



CHAPTER TWO

LITERATURE REVIEW

2.1. INTRODUCTION

Accountability denotes the process of being responsible to some authority for
one’s actions.! The concept of accountability of the legislature finds bearing within
the political space provided by democracy. No other form of government possesses a
legislature, which is at the same time expected to be accountable to the electorates, for
example autocratic, monarchical and military forms of government do not possess a
legislature which can be held accountable. It must be a democracy; no democracy, no
accountability. In accounting, the concept’s long tradition is strictly limited to
financial prudence and spending in accordance with regulations. A society without
democratic practices will have challenges in holding their elected representative
accountable.?

By the orientation and positioning of its Constitutional mandates, it is the
responsibility of the legislature to ensure unreserved accountability, unpretentious
political behavior, and openness in government. However, as the case of Nigeria,
these elected representatives have been described as a trajectory of weakness.?
Parliamentary representation largely involves service to constituents by representing
their interests in the legislature and providing a direct link to government. The
representation function is critical to the long-term sustainability of a democracy.

Citizens need to feel that their representatives are listening to them and that their

Richard Mulgan, ‘Accountability: an ever-expanding concept’, [2000] 78 (3) Public
Administration, 555-573.

Andre Nollkaemper and Philip Dearmond Curtin, ‘Conceptualizing Accountability in International
and European Law’, [2007] 36, Netherlands Yearbook of International Law, 3-20.

3 Alabi, Mojeed Olujinmi, ‘The Legislatures in Africa: A Trajectory of Weakness’, [2009] 3(5)
African Journal of Political Science and International Relations, 233-241;.
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issues or interests will be taken seriously and addressed.* It cannot be overemphasized
that the legislature is one of the major attributes of democratic governance and if
effective, could ensure good governance and provide a forum for grassroots
representation. As legislators represent various constituencies, they have direct
contact with the local populace and can have a feel of their needs and concerns.” It
plays a dual role of governance and also of representing the citizens in government. It
is the most singular institution that ensures representation of citizens giving them a
feeling of inclusiveness; to feel that they own the government by having a say in how
its affairs are conducted.b

The 1999 Constitution of the Federal Republic of Nigeria provides the powers
and functions of the legislatures,” which includes lawmaking, oversight, and
representation. The Constitution provides for a bicameral legislature at the national
level. That is, the legislative powers vested in the National Assembly are to be
exercised by two bodies made up of Senate and House of Representatives. The
Constitution provides for a single legislative house, that is, unicameral legislature for
the states of the federation.

Simply referred to as the government of the people by the people and for the
people, the origins of democracy is rightly attributed to the Ancient Greek of 300
BC,? even though its modern forms, variations and attributes no doubt, would beat the

imaginations of Cleisthenes, Solon, Ephialtes, Pericles, its most ambitious

Meryl Davis, ‘Government Accountability and Parliamentary Committees’, (2016)
<https://silo.tips/download/unit-6-government-accountability-and-parliamentary-committees>
accessed 14, July, 2021

Guide to Effective Representation in the National Assembly, (Policy and Legal Advocacy Centre
(PLAC) Abuja, Nigeria 2016) 7.

¢ Tbid, 8.

7 S.4 (1) of the Constitution of Nigeria 1999, as amended.

Josiah Ober and Robert W. Wallace, ‘Origins of democracy in ancient Greece’ with chapters by
Paul Cartledge and Cynthia Farrar (Berkeley and Los Angeles, California: University of California
Press, 2007). 45
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practitioners of this period.” In fact, as Momrak observed,'° today, democracy is an
international word of praise and a veritable export-article of the Western World. It
takes pride of place among the Greek birth-gifts to Western Civilization, although
modern democracy in many respects fundamentally differs from Athenian
democracy.'!

It was the Athenians with the laws of Draco, the creation of democratic
institutions of Solon, the constitution of Cleisthenes, and the reforms of Ephialtes that
culminated in the idea of democracy. According to Wallace, before the fifth-century
development of the ideologies of political type (such as democracy or oligarchy), the
Greeks had no names to designate different approaches to constitutional reform, or to
help conceptualize coherent or consistent political solutions.'? From its simple
background, which relied on direct deliberations by adult male citizens of the early
Greek City-States,!® the concept of democracy has morphed over the ages into
different forms, to the extent that it is no longer possible for the term to stand alone in
present discourses. The word ‘democracy’ is now prefixed with different adjectives to
indicate its numerous yet growing variations, these variations include; direct
democracy, representative democracy, presidential democracy, parliamentary
democracy, authoritarian democracy, participatory democracy, islamic democracy and

social democracy. '* It should be noted that these variations are relational and

Solon, Ephialtes and Pericles, Influences of the Solon Cleisthenes and Pericles on democracy,
(University of Loulsoville Institutional Repository. 1942) 'It was the Athenians with the laws of
Draco, the creation of democratic institutions of Solon, the constitution of Cleisthenes, and the
reforms of Ephialtes that culminated in the idea of democracy'.

Kristoffer Momrak, ‘The Origins of Democracy Political Developments in Greece’ ca. 1150 —
462/1 BCE as compared with the structures of Ancient Near Eastern Polities (Oslo, Norway:
Institute of History, University of Oslo, 2004).

T TIbid.

Josiah Ober and Robert W. Wallace, ‘Origins of democracy in ancient Greece’ with chapters by
Paul Cartledge and Cynthia Farrar note 8, 49.

13 TIbid, 49.

4 TIbid, 50.

11



complimentary rather than oppositional. In fact, the presence of more of the variations
combined in a single polity, the healthier the democratic practice of such state.

The variations notwithstanding, democracy as a modern form of government
is predicated on a number of core attributes one of which is the presence of separation
of powers of the state.!> As a related concept, assumed of being of a later origin,
separation of powers refers to the horizontal division of the major functions of the
government of modern state; i.e. law-making, execution/administration and
interpretation of laws made. !

The law-making function has come to assume the apex function of the State,
since this act alone has the propensity to affect the majority of the citizens of the State,
by regulating group and individual conducts. Nwabueze, asserts that “the sovereign
power in a state is identified in the organ that has the power to make laws by
legislation.”!” From here lies the overall importance of the legislature in modern state
whose foremost function is to legislate.!® Hayek, and Vile, believes the foremost
function of legislature is representation and not to legislate.!” As Carey observed, “the
most fundamental policy decisions budgets, treaties and trade agreements, economic,
environmental, and social regulation, elaboration of individual and collective rights all

must be approved by legislatures”.?® Advocates of liberal democracy like Aristotle

Abonyi Edigheji, ‘A Democratic Developmental State in Africa: A concept paper’ [2006] Centre
for Policy Studies Johannesburg, 2-26.

'"There is a consensus that Locke, and later Baron Montesquieu propounded and expounded the
concept respectively, nonetheless, the Greeks, and later the Romans have always emphasis the
separation of powers in the form of mixed government'.

17" Ben Nwabueze, ‘Constitutional Democracy in Africa’ [2003] (1) Ibadan: Spectrum Books, 182 &
183.

Maxwell A. Cameron and Tulia G. Falleti, ‘Federalism and the Separation of Powers at the
Subnational Level’ (a Paper delivered at the 2004 Annual Meeting of the American Political
Science Association, September 2 - September 5, 2004). <https://www.jstor.org/stable/4624711>
accessed 12, February, 2022.

9 Friedrich A.Hayek, ‘Law, Legislation and Liberty’, [1982] (3) London: Routledge, 22-40 and
Maurice John Crawley Vile, ‘Constitutionalism and the Separation of Powers’, (2nd ed.
Indianapolis Liberty Fund, 1998), 33

John M. Carey, Legislative Voting and Accountability, (Cambridge University Press, 2008) 4.
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and Locke are of the view that the legislature should have an independent capacity to
hold the executive accountable.?!

This is premised on the role of the legislature as an instrument of
accountability when fully developed, in terms of its capacity to perform its collective
functions, the legislature is an institution of counterbalancing power that facilitates
both horizontal accountability across government agencies, and vertical accountability
to the public.?? In other words, the legislature, as the representative body of the state
and public interest, has the obligation to counterbalance the power of the executive in
a matter that would promote the public good. As the representatives of the people,
members of the legislature are bound to offer an environment conductive for the
promotion of accountability in government through an effective oversight of
executive decisions.?’

Nonetheless, the mandate to carry-out the functions of law making, oversight
and representation are inherent to the legislature as a body.>* This mandate comes
from the citizens who hold the power of sovereignty by electing persons adjudged to
be able to represent their collective interest at the legislature. Accountability means
the obligation to answer for the performances of duties. This goes beyond mere
information; it includes the capacity to impose sanctions for the failure or abuse of
responsibilities as a measure of remedy, with a view to rectifying the governance

failure through deterrence.?® Thus, accountability mechanisms such as parliamentary

21 Barkan Joel. ‘Emerging Legislature or Rubber Stamps: The South African National Assembly

after Ten Years of Democracy’ [2005] Centre for Social Science Research (CSSR) Working Paper,
University of Cape Town, 134.

Omololu. Fagbadebo and Fayth Ruffin, Perspectives on the Legislature and the prospects of
Accountability in Nigeria and South Africa: Advances in African Economic, Social and Political
Development, (Springer International Publishing AG, part of Springer Nature, 2019) 2-3.

Barkan Joel, ‘Emerging Legislature or Rubber Stamps: The South African National Assembly
after Ten Years of Democracy’ note 21.

Boris Odalonu, The Role of Legislature in Promoting Good Governance in Nigeria, (Book Works
Publisher, 2020) 157

Richard Mulgan, ‘Accountability: an ever-expanding concept’ note 1, 409.
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oversight and media investigations require the capacity to impose sanctions by the
relevant agencies in a transparent manner. Accountability is not rhetoric of self-
appraisal but a relationship between two or more parties, in which one party is subject
to external scrutiny from others.?® Schedler sees accountability as a measure to
prevent and redress the abuse of political power. He says,

It implies subjecting power to the threat of sanctions; obliging it to be
exercised in transparent ways and forcing it to justify its acts.?’

Donnell identifies two types of accountability; horizontal and vertical.?®
Vertical accountability represents the exercise of the voting power of the citizens in
order to change leaders through the electoral process. Example includes: direct
election, recall and referendum. Horizontal accountability, on the other hand occurs
in-between elections through institutional measures and mechanisms. Examples are:
judicial review, oversight, veto, executive assent, legislative approval of executive
appointments, ratification of treaties, lawmaking with regard to executive bill,
legislative approval of appropriation, and so on. Institutions, such as legislature as
well as other government agencies, charged with the responsibility of conducting
oversight activities over government administrations exercise horizontal
accountability. Such institutions have the requisite powers and authority to take
actions that span from the routine oversight to criminal sanctions or impeachment in
relations to actions or omissions by other institutions of the state that maybe qualified
as unlawful.?® Adamolekun identifies diagonal and social-drawn horizontal
accountability. Diagonal accountability, according to him, connotes the involvement

of the citizens in enforcing horizontal accountability, examples are: Civil Society

2 Tbid

27 Andreas Schedler, ‘Conceptualizing Accountability’ in Andreas Schedler and Larry Diamond, and
Marc F. Plattnen (Eds), the Self-Restraining State: Power and Accountability in New Democracies
(Lynne Rienner Publ. Inc. London 1999) 14.

28 Guillermo O. Donnell, Dissonances, (Notre Dame University Press, 2008). 198

2 Ibid, 28.
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Organizations, CSOs and Non-Governmental Organizations, NGOs.** Since the
legislature is the symbolic representation of the public, the citizens, as in the cases of
impeachments in some Latin American countries mount pressure on their
representatives to enforce accountability when the government seems to be working
against the public interest.’!

The World Bank sees the concept of accountability as the center of many
social-scientific policy debates.’> To underscore its importance, the United Nations
makes the actualization of accountable public institutions one of the sustainable
development goals (SDGs).** However Lindberg pointed out that analyzing
accountability cross-nationally faces two impediments — first, the concept is “over
stretched” and second, the only cross-nation accountability index (the World Bank
Voice and Accountability index WIBGIVA) has limited temporal coverage in
addition to being inconsistent and opaque.** The second view was equally canvassed
by other scholars.’> However this study is of the belief that in spite of these two
impediments, a cross-national analysis of the concept of accountability is germane as
it will open more windows for more research in the subject area and take benefits of
comparative literature. Pelizzo sees accountability as one of the most important

procedural characteristics of a well-functioning democracy. It is all about

30 Ladipo Adamolekun, ‘The Governors and the Governed: Towards Improved Accountability for

Achieving good Development Performance’. [2010] (2) Africa Review, 105-138
31 Perez-Linan S. Anibal, 4 Two-Level Theory of Presidential Instability (Latin American Politics
and Society, 2014, 56, 1) 35-54.
32 World Bank Institute, ‘Social Accountability in the Public Sector’. (World Bank Institute Working
Paper No. 33641, 2005).
33 This is recognized by SDG 16 and the 2030 Agenda for Sustainable Development by the UN
resolution: A/Res/70/1.
Staffan 1. Lindberg, Mapping Accountability, Core Concept and Subtypes (International Review of
Administrative Sciences, 2013) 76.
Apaza, Carmen, ‘Measuring Governance and Corruption Through the Worldwide Governance
Indicators: Critiques, Responses, and Ongoing Scholarly Discussion’. [2009] 42 (1) PS: Political
Science & Politics, 139-43; Langbein, Laura, and Stephen Knack. 2010. ‘The Worldwide
Governance Indicators: Six, One, or None?’ The Journal of Development Studies 46 (2): 350-70;
and Thomas, Melissa.. “What Do the Worldwide Governance Indicators Measure?’ The European
Journal of Development Research, 2010 22 (1): 31-54.
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questionability and answerability to those who have invested their trust, faith, belief
and resources for you.*® Also empirical studies show that, in some cases, transparency
is a pre-condition of accountability. In other cases, transparency requirements can
make accountability confusing and difficult to achieve.?” In general, it is assumed that
the existence of transparency would result in better governance, more accountability
and less corruption.*®

This study leans towards the view that the concept of accountability entails
transparency, good governance and responsibility. Without accountability democracy
is impossible, it is one of the bastions of democracy. Giving account by public
officials both elected and non-elected sustains democracy and the electorate must
have adequate information about what is going on in government in respect of the
performance of their representatives that they elected into office.>® The true test of
democracy is the extent to which parliament can ensure government remains
answerable to the people.** They must have the power to sanction erring
representatives one way or the other.

The two forms of vertical and horizontal accountability are possible in a
democracy where the principles of separation of powers are sacrosanct. It has been
generally agreed by scholars that though there are other incidental functions of the

legislature as an institution of elected representative of the people, its core or main

36 Ricardo Pelizzo, ‘Democracy, accountability, and parliament’, [2013] (2).Nigerian Journal of

Legislative Affairs, 5.

Nieves Zuiiiga, Matthew Jenkins and David Jackson, Does more transparency improve

accountability?, (Transparency International, 2018) 2.

Bovens, M. ‘Analysing and Assessing Accountability: A Conceptual Framework’. (2006); in

Koppell, J. G. ‘Pathologies of Accountability: ICANN and the Challenge of “Multiple

Accountabilities Disorder”’.(2005); 189 Mulgan, R. Transparency and Public Sector Performance.
(2012). 190

3 Alexis de Tocqueville, ‘Democracy in America’, [2012] (2) Liberty Fund, Inc, 1840.

40 Adebimpe Ofuson, ‘Parliamentary Accountability: Why it Matters and their Challenges in South
Africa’, (DDP Admin, March 3, 2022)1.
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functions are law making, oversight, and representation.*! The question that now
arises is how best voices of the people can be heard. Is it through popular participation
like direct voting of the electorate, through referendum, or plebiscites? This is where
the concept of populism comes in. Populism is gaining traction because there is a
view point that believes that there is lack of responsiveness and accountability of
various forms of representative system.*? In this way, it is possible to represent a
vertical relationship among these concepts, i.e., democracy, separation of powers,
legislature, accountability, representation and populism. Aside the minimalist
rendition of democracy, it is doubtful if democracy can exist without the provisions
for accountability of elected representatives, particularly the legislature.

Figure 2.1
Democracy

!

Separation of Powers

Legislature

Representation

|

Accountability

l

Populism

}

Legislative Accountability

41 8. 4 (1-9) in respect of the National Assembly.

4 Love J. Gregory and Windsor C. Leah, ‘Populism and Popular Support, Vertical Accountability,
Exogenous Events, and Leader Discourse’, (Venezuela, Political Research Quarterly, January 7,
2018) 1-14

17



In the following passages, the sequence as seen in figure 2.1 shall guide the
review of the literature relevant to this study. In this sense, democracy shall be
discussed before separation of powers. These shall be followed by the legislature,
accountability, representation, populism and legislative accountability. As a concept
in developmental discourse, the workability of legislative accountability is intricately
linked to the existence of democracy and the concept of separation of powers.
Therefore, by presenting these concepts, and in this sequence, our understanding of
contemporary governance is further enhanced. What is striking however, is that,
accountability of the legislature, representation and populism are now increasingly
recognized as an essential ingredients of democracy. Democracy is presently
described in terms of procedures of accountability inherent in a particular polity
professing to be democratic, which include how a polity actually operates, its

capabilities and capacities, routines, and standard operating procedures.*

2.2. CONCEPTUAL FRAMEWORK
2.2.1. DEMOCRACY

Democracy is universally acknowledged by the United Nations as the most
acceptable form of government because it guarantees citizens participation and human
rights.** Of the existing conceptual options, democracy is celebrated for providing
opportunity for participation of the people in the running of their own affairs within a
given society. Schedler is of the view that democracy epitomizes an open, responsible,

and accountable government, and is “a system of government by which political

4 Johan P. Oslen, ‘Democratic Accountability and the Terms of Political Order’, [2017] Oxford
Academy, 23.

The United Nations, ‘Democracy’, (UN) <https://www.un.org/en/ global-issues/democracy>
accessed, 111, October, 2022
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sovereignty is retained by the people and exercised directly by citizens.”® In his
classical definition, Lincoln sees democracy as “the government of the people by the
people and for the people.”*® According to this view, people are central in any
democratic process. It is a process of aggregating the preferences of citizens in
choosing public officials and policies. Without giving the people the power to decide
who becomes their leader as well as hold their leaders accountable, democracy would
be a mirage.*’

According to Diamond, et al., democracy as a system of government entails
healthy competition between parties for effective position of governance, devoid of
violence, encompassing level of political involvement in the selection of leaders
through the conduct of periodic free and fair elections, fundamental human rights, and
political participation.*® Ajayi posits that democracy offers participatory opportunities
for residents in choosing political aspirants through periodic elections of reliable
representatives to govern and protect their interest. It assures the satisfaction of the
electorates and the rule of law as the chosen leaders are answerable to them. Any
nation that claims democracy, but the citizens’ votes and voices are not considered,
such a nation is not practicing democracy.*’ From all the submissions above, one can
infer that, democracy is essentially people-centered. It is a system of government that

promotes citizens’ participation in the entire electoral process.

4 Andreas Schedler, ‘Conceptualizing Accountability’ in Andreas Schedler and Larry Diamond, and

Marc F. Plattnen (Eds), the Self-Restraining State: Power and Accountability in New Democracies
note 27, 18.
4 Abraham Lincoln in his famous address at the Day of the Gettysburg, November 19, 1863. <
https://www.thoughtco.com/abraham-lincoln-and-the-gettysburg-address-1773573> accessed 28™,
September 2022.
Guillermo O. Donnell., Dissonances, note 28.
Larry Diamond and Juan Linz and Seymour Martin Lipset, ‘Democracy in Developing Countries’
[1989] (2) Boulder, CO: Lynne Reinner Publishers, 24-27
Kayode Ajayi, ‘Problems of Democracy and Electoral Politics in Nigeria’, in Kolawole (ed),
Issues in Nigerian Government and Politics (Ibadan: Dekaal Publishers, 1998) 43.
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To Edigheji, democracy is a form of political system in which the decision
makers are selected through fair, honest, periodic elections in which candidates freely
compete for votes and in which virtually all adult population are eligible to vote.’° To
him, separation of powers, political tolerance, accountability, transparency, rule of
law and equality are essential features for democratic government.’! Democracy
therefore involves popular participation in the process of governance, equality
among citizens, sovereignty of the people, promotion and protection of human
rights and essential freedoms, limited government, supremacy of the rule of
law, and separation of powers between the three arms of government.>?

In the main, democracy refers very generally to a method of group decision
making characterized by a kind of equality among the participants at an essential
stage of the collective decision making.>® Four aspects of this definition should be
noted. First, democracy concerns collective decision making, by which we mean
decisions that are made for groups and that are binding on all the members of the
group. Second, this definition means to cover a lot of different kinds of groups that
may be called democratic. So, there can be democracy in families, voluntary
organizations, economic firms, as well as states and transnational and global
organizations. Third, the definition is not intended to carry any normative weight to it.
It is quite compatible with this definition of democracy that it is not desirable to have
democracy in some contexts. So, the definition of democracy does not settle any
normative questions. Fourth, the equality required by the definition of democracy may

be deep. It may be the mere formal equality of one-person one-vote in an election for

50 Abonyi Edigheji, ‘A Democratic Developmental State in Africa: A concept paper’ note 15, 2-26.

S Tbid, 4.

2 Ibid, 8.

33 Christian Tom and Sameer Bajaj, ‘Democracy’, The Stanford Encyclopedia of Philosophy (Spring
2022) <https://plato.stanford.edu/archives/spr2022/entries/democracy/> assessed on Match, 26,
2022.
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representatives to an assembly where there is competition among candidates for the
position. Or it may be more robust, including equality in the processes of deliberation
and coalition building.>*

Democracy may refer to any of these political arrangements. Sodaro believes
that “the essential idea of democracy is that the people have the right to determine
who governs them. In most cases they elect the principal governing officials and hold
them accountable for their actions. Democracies also impose legal limits on the
government’s authority by guaranteeing certain rights and freedoms to their
citizens.”

The function of normative democratic theory is not to settle questions of
definition but to determine which, if any, of the forms of democracy may take are
morally desirable and when and how. For instance, Schumpeter argues, with some
force, that only a highly formal kind of democracy in which citizens’ vote in an
electoral process for the purpose of selecting competing elites is highly desirable
while democracy draws on a more ambitious conception of equality is dangerous.’®
On the other hand, Rousseau is apt to argue that the formal variety of democracy is
akin to slavery while only robustly egalitarian democracies have political
legitimacy.®’ Plato et al, have argued that democracy is not desirable at all.>8

Nevertheless, democracy is the most popular form of government and is now a

universal norm.>* The United Nations General Assembly has even made resolutions

3% Christian Tom and Sameer Bajaj, ‘Democracy’, The Stanford Encyclopedia of Philosophy note 53.

55 Michael J. Sodaro, Comparative Politics: A Global Introduction, New York: McGraw Hill, 2004)
31.

Joseph Schumpeter, Capitalism, Socialism and Democracy, (New York: Harper and Row, 1956)
XXI.

Jean-Jacques Rousseau, The Social Contract, Trans. Charles Frankel (New York: Hafner
Publishing Co., 1947) 145

Plato Saunders and Trans Trevor J. Saunders, The Laws, (Harmondsworth: Penguin, 1970). 20

3 Francis Fukuyama, The End of History and the Last Man (Free Press, 1992). 12 - 15
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on democracy as a minimum requirement of every government.®® We need not
canvases the utility or otherwise of it to the modern state. Other forms of government
existed even before Athens, but these institutions could only have fallen because of
their utility value. It is doubtful whether it is too premature to state that, the idea of
democracy has crystalized the balances sought by the age-long struggle between the
rulers and the ruled conceived in different theories such as the divine rights of king,
vindiciae contra tyrannous (defenses [of liberty] against tyrants), social contract
theory,%! and so on, and occasioned in political movements like the American, French
and the Bolshevik revolutions.’? But if anything is left, this should be the ability of the
people to participate more in the governance process, consciousness of the workings
of governance, and the people’s ability to discern the fidelity of the rulers, and judge

them accordingly through periodic elections.

2.2.2. Representative Democracy

Man’s political culture and tradition has remained the most constant of his
enterprises. Even in times of violence and crises, man’s intellectual investigation to
the problems of his group life does not cease. The fact that the Athenian, Romans, and
so on, bequeathed direct democracy to us has not stopped modern generation from
thinking of how best to improve on her socio-political and economic status. As

political communities change and evolve, so does our understanding of how

0 Since 1998 the United Nations Assembly has adopted one resolution annually in support of

democracy, the latest being resolution 76/165, promotion of a democratic and equitable
international order which was adopted by the General Assembly on 16 December 2021. It recalls
its previous resolutions on the same subject matter, including resolution 75/178 of 16 December
2020, and Human Rights Council resolutions 18/6 of 29 September 2011 and so on,
<https://research.un.org/en/docs/ga/quick/regular/76> accessed September, 28, 2022.

8 George Holland Sabine, A4 History of Political Theory, (4th ed, Hinsdale, IL, Dryden Press, 1973);
and John S. Dryzek, and Bonnie Honig and Anne Phillips, The Oxford Handbook of Political
Theory (Oxford University Press, 2006) 25.

62 “On these Revolutions, Particularly the Connection Between the American and the French
Revolutions”, see H.A. Davies, An Outline History of the World (Oxford: OUP, 1964).
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democracy should be implemented. The second feature of present day democracy is
referred to as representative democracy.%’

This political arrangement establishes an intermediary political actor between
the individual and the policy outputs of the state. Through the electoral process, one
person or a group of people are elected and assigned the task of making decisions on
behalf of the group of citizens that they represent. In the United States, we have
multiple intermediaries. Each state has two representatives in the upper house, or
Senate. In the lower house, or House of Representatives, the number of intermediaries
appointed is based on the population size of each state. It is important to note that
while the power of the individual is diminished slightly, political representatives are
still beholden to the group that they represent, also known as their constituency.®

In Nigeria and the United States, members of both the House of
Representatives and Senate face regular elections, during which the public evaluates
their performance. If citizens are pleased, then it is expected that the representative
will be re-elected. This repetitive process creates a relationship of accountability
between voters and those that they put into power. Electoral defeat serves as a
deterrent to a politician’s temptation to err from the preferences of his or her

constituency.

2.2.3. Principles of Democracy

Less than a quarter-century ago, democracy appeared to be confined, with a
few exceptions, to North America and Western Europe. These nations had advanced
industrial economies, sizable middle classes, and high literacy rates-factors that many

political scientists regarded as prerequisites for successful democracy. They were

6 David Held, Models of Democracy, (5th ed., Cambridge: Polity Press, 2006) 21.
¢ Philippa Strum, (ed), Democracy in Brief (Woodrow Wilson International Center for Scholars,
2006) 14
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home not only to free and competitive multiparty elections but also to the rule of law
and the protection of individual liberties. In short, they were what had come to be
called “liberal democracies.”®’

In the rest of the world, by contrast, most countries were neither liberal nor
democratic. They were ruled by a variety of dictatorships-military, single-party,
revolutionary, Marxist-Leninist-that rejected free, multiparty elections (in practice, if
not always in principle). By the early 1990s, however, this situation had changed
dramatically, as an astonishing number of autocratic regimes around the world fell
from power. They were generally succeeded by regimes that at least aspired to be
democratic; giving rise to the phenomenon that Huntington termed the “third wave”
of democratization.®® Today, well over a hundred countries, in every continent in the
world, can plausibly claim to have freely elected governments.

Outside of Africa, few of these aspiring new democracies have suffered
outright reversions to authoritarianism. But many, even among those that hold
unambiguously free and fair elections, fall short of providing the protection of
individual liberties and adherence to the rule of law commonly found in the long-
established democracies. Zakaria has contended that the promotion of elections
around the world has been responsible for “the rise of liberal democracy” — that is, of
freely elected governments that fail to safeguard basic liberties. “Constitutional
liberalism,” Zakaria argues, “is theoretically different and historically distinct from
democracy. Today the two strands of liberal democracy, interwoven in the Western
political fabric, are coming apart in the rest of the world. Democracy is flourishing;

constitutional liberalism is not.”®’

% The Saylor Foundation, Types of Democracy, <www .saylor.org/courses/polsc221/#4.1.5/>

accessed 19, September, 2021.
Samuel P. Huntington, ‘The Democracy’s Third Wave: Journal of Democracy’ [1991] 2 (2) Spring.
Fareed Zakaria: ‘Conceptual Foundation of International Policies’ (October 21, 2002) 2.
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Longley holds the view that there is a consensus of opinion by political
scientists®® that most democracies are based on six foundational elements or principles
which includes: popular sovereignty, an electoral system, public participation,
separation of powers, human rights, and rule of law.®

However Day believes that the principles of democracy are 14 in number and
this are: participation of citizens, equality, accountability, transparency, political
tolerance, multi-party system, control over the abuse of power, freedom of economy,
bill of rights, human rights, free and fair elections, free courts, accepting election
results and rule of law.”® This study believes that the principles of democracy are not
exhaustive and overlaps each other. In taking Day’s assertion the most relevant
principles of democracy as it relates to this study are: participation of citizens,
accountability, free and fair election, free court, accepting election results and rule of
law. These principles allow the legislatures who are the true representative of the
people to be collectively and individually held accountable in the performance of their
duties to the citizens who elected them in the first place. Democracy as a concept
enhances accountability of elected public officials to the citizens.

Ahlhaus on the other hand agues that membership politics could be
democratized by introducing a randomly selected political institution, which he calls

‘boundary assembly’, that equally represents members and nonmembers and is

% Amongst which are Kapstein, Ethan B., and Converse, Nathan, The Fate of Young Democracies,

(Cambridge University Press, 2008).

Robert Longley, ‘What is Democracy? Definition and Examples’, (2021),
<https://www.thoughtco.com/democracy-definition-and-examples-5084624> accessed on July,
16,2022.

Jonathan Day, ‘14 Principles of Democracy: What makes a democracy a democracy? Here are the
14 basic principles that define and support a democratic society’, [2022] Civic Space Policy Paper,
<https://www.liberties.eu/en/stories/principles-of-democracy/44151> accessed 26™, July, 2022.
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charged with making binding decisions on a subset of a state’s membership
questions.”!

Democratic assemblies can be defined as groups of citizens coming together to
deliberate and sometimes also to decide public policy issues. As a tool of citizen
participation, assemblies place relatively high costs on participants, as they require
sustained physical presence and mental attention during a defined period.”

Whatever meaning and content is given to the term democracy, what
essentially distinguishes it in essence from other systems of government is the right of
popular participation in governance, and the legitimacy and legitimation of
government and governance.’”? Democracy is based on the freely-expressed will of the
people to determine their own political, economic, social and cultural systems and
their full participation in all aspects of their lives. But, it would be misleading to read
these assertions only in light of western cultural and socio-political experiences. As
former Secretary-General Boutros-Ghali stated in his 1995 report to the UN General
Assembly: “Democracy is not a model to be copied from certain states, but a goal to
be attained by all peoples and assimilated by all cultures. It may take many forms,
depending upon the characteristics and circumstances of societies”.”* This study holds
the view that popular participation and accountability of public officials for their
actions are the most essential elements of democracy. Though legitimacy and
legitimization of government is also important in democratic settings, it can only be
attained by the government being consciously accountable for its actions and

decisions to the people. Legitimacy is not only applicable to democratic societies as,

"I Svenja Ahlhaus, ‘Boundary assembly: An institutional proposal for democratizing membership

politics’, [2024] Global Constitutionalism, 1

Daniel Kiibler and Philippe E. Rochat, ‘Nonparticipation in democratic assemblies: factors,
reasons, and suggestions’, [2024] European Political Science Review, 1

73 Vienna, Declaration on Human Rights. Pt I. para. 8. UN GAOR. UN Doc. A/CONF. 157/23 1993).
74 Boutros Boutros-Ghali, An Agenda for Democratization (United Nations, New York, 1995) 30.
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undemocratic governments like military rule also seek to legitimize the government
and their governance.

The basic principles of democracy are that the people have a right to a
controlling influence over public decisions and decision-makers, and that they should
be treated with equal respect and as of equal worth in the context of such decisions.”
These could be called for short the principles of popular control and political equality,
respectively. Therefore, for a state to be said to be democratic, some basic principles
are expected to be present.

Democracy has its bedrock in the practice of accountability. Accountability in
a democracy means that government officials whether elected or appointed by those
who have been elected are responsible to the citizenry for their decisions and actions.
In order that officials may be held accountable, the principle of transparency requires
that the decisions and actions of those in government are open to public scrutiny and
the public has a right to access government information. Both concepts are central to
the very idea of democratic governance. Without accountability, democracy is
impossible. In their absence, voters are necessarily ignorant in their electoral choices;
elections and the notion of the will of the people lose their meaning and government
has the potential to become arbitrary and self-serving.”® Aigbokhaevbo et al, are of the
strong believe that democracy is synonymous with representation and participation in

the affairs of a state either directly or indirectly.” Governments that are truly

75
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accountable can more effectively prevent corruption, which involves the use of

positions of power or privilege for personal, corporate, or group enrichment.’®

2.3. THE CONCEPT OF SEPARATION OF POWERS

Separation of Powers has now come to represent the constitutionally
acknowledged division of state powers into legislative, executive, and judicial powers,
to be manned by respective organs of the state. Despite this simplistic meaning,
‘separation of powers is not a simple and immediately recognizable, unambiguous set
of concepts’ and represents an area of political thought in which there has been an
extraordinary confusion in the definition and use of terms.” As Vile aptly observed
fifty years ago, that a major problem in an approach to the literature on the doctrine of
the separation of powers is that few writers define exactly what they mean by the
doctrine, what are its essential elements, and how it relates to other ideas? Thus, the
discussions about its origin are often confused because the exact nature of the claims
is being made for one thinker, or another are not measured against any clear definition.
Some kind of preliminary analysis of the doctrine and its elements is therefore
necessary before we step into the vast mass of material that history presents to us. The
process of definition of a ‘pure doctrine’ of the separation of powers will of necessity
have an arbitrary quality, and no doubt other opinions can be put forward as to what
constitutes the ‘essential doctrine’, on the one hand, and what are modifications of,

and deviations from, it, on the other.®’

8 TIbid, 159.

7 Gabriel O. Arishe, Developing Effective Legislature: The Country Specific Approach to Assessing
Legislative Power (Paclerd Press Limited, Benin City, 2017). 122.
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Hapla is of the view that since fifty years ago, the situation has improved, but
some chaos persists.®! The word ‘power’ can already be very ambiguous.’? Most
authors admit in principle that several separate components are usually combined
under the doctrine of the separation of powers. This is sometimes perceived as a
consequence of the fact that the idea of separation itself is not sufficient to create a
stable political system, but must be combined with other ideas, such as the theory of
mixed government, the idea of balance, or the concept of checks and balances.®* Such
an attitude can be traced to Vile, who was the one who explained the mixture of
checks and balances with separation of powers in order to achieve effectiveness, and
subsequently other 19th century authors followed.?* The result of this is a distinction
between a pure doctrine that emphasizes separation, and a partial doctrine that is
enriched by other elements, especially the already mentioned system of checks and
balances.® In fact, nothing like a pure doctrine or a classical system of the separation
of powers has ever existed. Such a conviction is rather a simple, powerful and
misleading narrative.’¢ Only with the greatest difficulty we find true proponents of
such model concepts throughout history, let alone attempt to implement them in
practice.

Babalola advances the point that modern state constitutions acknowledge and
embody the doctrine of separation of powers in the delineation of governmental
power to institutions and functionaries of government in such a manner that each

circuit of governmental powers namely: legislative, executive and judiciary are
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administrated by separate and district individuals.’” He defines separation of powers
as the division of responsibilities into distinct branches to limit any one branch from
exercising the core functions of another. The purposive and teleological intent of the
doctrine of separation of powers is to prevent the concentration of untrammeled and
unchecked power by providing for “check and balance” to avoid autocracy, over
reaching by one branch over another, and the attending efficiency of governing by one
actor without need for negotiation and compromise with any other.®® Babalola further
believes that the concept interacts with both the rule of law and the supremacy of the
constitution; and the independence of the judiciary ensures that the executive will be
kept within the legal powers conferred by the constitution, and thus simultaneously
upholding the rule of law and the constitutional supremacy.%’

The constitutional historian, Maitland, traces the doctrine of separation of
powers in England to the reign of Edward 1, when he posited that “in Edward’s day
all became definite, there is the parliament of the three Estates, there is the king’s
crown, and there are the well-known court of law.””® Henry similarly advanced the
doctrine of separation of powers. He was concerned with the necessary balances of
powers within the constitution, arguing that the protection of liberty and security
within the state depended upon achieving and maintaining equilibrium with the crown,
parliament, and the people.’!

Bolingbroke observed that “since this division of power and these different
privileges constitute and maintains our government, it follows that the confusion of

them tends to destroy, the proposition is therefore true; that in a constitution like ours,

87 Afe Babalola, ‘Relevance of Separation of Powers and its Application to Nigeria’ Vanguard

Newspaper ((July, 10 2019) 20.

8 Ibid, 21.

8 Ibid, 21.
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%l Henry Viscount and St. John Bolingbroke, Separation of Powers (John Willey & Sons, Ltd, 2014)
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the safety of the whole depends on the balance of the parts”. Babalola believes that
the significance of the doctrine rest in the fact that “it is trite and axiomatic aphorism
that ‘power corrupts and absolute power, corrupts absolutely” and that the arrogance
of power is the worst form of arrogance ever known to man, among all the forms of
arrogance to which men is susceptible.”? Thus, the entire edifice or superstructure of
all modern states and government ought to be established on the three pillars of
separation of powers in executive, legislature and judiciary.”?

Moore summarized the imperative of separation of powers when he stated “the
basic premise of the constitution was a separation of power and a system of checks
and balances because it was perceived as a fallen creature and will always yearn for
more power.”* It was also recently defined as the division of government
responsibilities into distinct organs to limit any of the organs from usurping and
exercising the core functions of another organ. The purpose is to prevent the
concentration of power and provide for checks and balances.” Bassey listed the
merits of separation of power as prevention of tyranny, specialization and efficiency,
prevention of liberty, independence of each other.”¢

The independence of the legislature and judiciary is imperative for them to
discharge their functions effectively without undue interference of the executive
branch of government. Legislative accountability will be most ineffective if the
legislature cannot oversight the decisions and policies of government. The judiciary

will also not be able to put to effective use the mechanism of judiciary review in

2 Afe Babalola, ‘Relevance of Separation of Powers and its Application to Nigeria’ note 87, 20.

% Tbid, 23.
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holding both the executive and legislature accountable. For instance, the process of
lawmaking is incomplete until the executive gives its assent.”” The theory simply
emphasize that the same body or person should not be in control of more than one arm
of government. Power must not only be separated but must also be exercised by
different people or body of persons.

Waldron differentiates five principles within the component of separation of
powers, namely: the principle of the separation of powers; the principle of the
dispersal of power from which we can derive the prohibition of its concentration in
the hands of any person, group or office; the principle of checks and balances; the
principle of bicameralism; and the principle of federalism consisting in the division of
power between the federal government and the constituencies that represent its
states.”® A different classification is offered by Vile, who mentions the separation of
agencies, the separation of functions, the separation of persons, and the system of
checks and balances.” Kyritsis, for the purposes of his theories, also distinguishes
between the system of checks and balances and the division of labour.! Finally,
Mollers argues that:

A closer look at the different traditions will help identify three basic

meanings: the first demands an organizational division of different

parts of the polity. The second unfolds a precept of alternating checks

and balances for all institutions or offices. Finally, the third assigns to

the powers specific tasks or functions and prohibits the exercise of
these functions through other powers. !

We see that all approaches differ in certain ways, but they also have much in

common. Some of them, such as Waldron, reflect the specific circumstances in the

7 Christopher Bassey, What is Separation of Power? Meaning, Origin, Merits and Demerits note 95,
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USA, where they operate with bicameralism and federalism, which, in the context of
many other states, have only very limited significance.!%? The question that now arises
is “what is the justification for separation of powers?” Fleiner-Gerster, for example,
states that the separation of powers is an essential tool to prevent human error by
government officials. ' According to Ackerman, there are three legitimating ideals
lying behind it: democracy, professional competence, and the protection and
enhancement of fundamental rights.!%*

A considerably longer list is provided by Carolan, who states that the
normative reasons justifying this concept may include that it can prevent tyranny by
ensuring that power is not vested in any single individual or organ; secure a balance
between institutions such that they are capable of supervising each other’s actions
through a system of checks and balances; ensure law is made in the public interest by
establishing a balance of power between institutions, or representative groups;
enhance efficiency by giving responsibility for individual tasks to the most
appropriate institutional actors; prevent partiality and self-interest by separating the
personnel involved in decision-making; ensure objectivity and generality in the
creation of laws by separating the tasks of law creation and law enforcement; allow
elected and representative officials to supervise the actions of executive officials and
call them to account if necessary.'%

This enumeration not only includes several different objectives, but also a few

sub-instruments that we generally consider to be components of the separation of

powers. Some of these goals can be considered instrumental to others. For example,
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guarding the balance between institutions can be seen relatively simply as a means of
ensuring liberty. So, we are faced with many goals, which can be structured in several
ways. In spite of this, Mollers’s words are true — a theoretical consensus on why a
state organization needs the separation of powers has never existed.!% Barber
emphasized that the goal of the doctrine of the separation of powers is the protection
of the liberty of the individual.!” He argues that the core of the doctrine of the
separation of powers is not liberty, but efficiency.!® However, this represents a blank
concept. If you intend to measure it, you must always consider some other purpose.
Being effective means achieving a certain purpose successfully.!® The fact that this
concept alone is not enough to create a version of the separation of powers is also
admitted by Barber.''” In his opinion, it needs to be supplemented by a stronger
normative thesis in order to generate a sufficiently comprehensive concept that could
provide us with some institutional considerations.'!! From the foregoing it can be
deduced that separation of powers seeks to secure good governance. This ultimately
will lead to accountability of the various arms of government. However, this study
opines that the doctrine is more beneficial to the legislature as it empowers it to
perform its functions unhindered. This will make the legislative institution more
accountable to its constituents in performing their roles of representation and
oversight of the executive arm of government.

In a nutshell the concept of separation of powers is to prevent too much
concentration of powers in the hand of an arm of the government in order not to create

an authoritarian state. Linz and Stephen put it succulently as follows:
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There are a variety of different forms of authoritarian that
fundamentally constrain any democratic transition in characteristic
ways and systematically create obstacles to affect democratic
consolidation. Different authoritarian regimes affect the subsequent
trajectory of transition effort toward democratization in systematic
ways.!1?

This is more partially relevant in most developing countries including Nigeria
where there is high level of abuse of power and gross impunity especially by the
executive arm of government that weld enormous constitutional powers.

Kennedy righty observed that “the bedrock of democracy is the rule of law
and that means we have an independent judiciary, judges who can make decisions
independent of the political winds that are blowing”.!'> She believes that the doctrine
is usually hampered by the usurpation of the functions of one arm of government over
another. She states that arbitrary and blatant interference by the executive and the
usurpation of the functions of the other institutions by the other could result in legal
and constitutional deadlock. Thus, one organ of the government should not interfere
with any other organ. For example, the executive should not interfere in the
administration of justice by the courts.

In this light, separation of powers is formulated in the following way: it is
essential for the establishment and maintenance of political liberty that the
government be divided into three branches or departments -the legislature, the
executive and the judiciary. To each of these three branches, there is a corresponding
identifiable function of government- legislative, executive, or judicial. Each branch of
government must be confined to the exercise of its own function and not allowed to
encroach upon the functions of the other branches. Over the course of subsequent

centuries, political theorists such as Aquinas, Grotius, Bodin, Hobbes, Locke,

12 Larry Diamond and Juan Linz and Seymour Martin Lipset, note 48, 196.

113 Caroline Kennedy, ‘Independence of Judiciary’ (ed) Nyaay Shastra Law, Social Justice [2021]
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Machiavelli and Aristotle among others commented on how to organize state power,
in particular with respect to apportioning it and keeping it in check from excessive
abuse.
Beke posited that:

What changed was the cultural and historical context as well as the

nature of the ‘sphere’ within which the theory was intended to

operate: the separation of church and state, the detachment of secular

power from its supposedly divine origin, the emergence of the

concept of the ‘state’, the notion of popular sovereignty and the

differentiation between the constituent power of the people and the

constituted power of the monarch are only a few of the fundamental
upheavals theorists had to cope with over time.''4

The writings in Locke’s Second Treatise of Government, Montesquieu’s De
[’esprit des lois and the Federalist Papers by Hamilton, Madison and Jay represent
the transition from mediaeval systems of government towards modern ones based on
constitutions. To this day the writings of Locke, Montesquieu and the Federalists are
credited with being the theoretical foundation for any modern theory on the separation
of powers and its practical interpretation and application within present-day
constitutional systems.!!>

With the French and American revolutions, concepts like the system of mixed
constitutions, the notion of a social contract, and so on. That had constituted a
common theoretical foundation for the constitution of the relationship between state
and society were swept away. Written constitutions introduced values like democracy
and rule of law and became the contextual foundation for the institutional framework.

As of that point, in particular the separation of powers was interpreted and

114 Beke Zwingmann, Separation of Powers the 'German' way: The Relationship of the German
Federal Government and Parliament in the EU Context, (Cardiff School of Law and Politics; 2016).
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conceptualized in the light of the respective constitutional system the scholar worked
with.

The doctrines of separation of powers have been given judicial imprimatur by
the Nigerian Courts in some decided cases. In the case of the President F. R. N. v
National Assembly,’’ the Supreme Court held that the separation of powers and the
vesting of each in an arm of government require that each arm exercises its power
separately and independent of the other except where the constitution expressly
provides otherwise. The Court further held that by virtue of section 4(1) of the 1999
Constitution (as amended), the legislative powers of the Federal Republic of Nigeria
shall be vested in a National Assembly for the Federation which shall consist of a
Senate and House of Representatives. Nowhere in section 4 of the Constitution, or
any other provision of the Constitution, is the legislative power of the federation
vested in either the President or the Court and vice versa. The Constitutional
responsibilities do not overlap from one organ to another.

In the case of Shell Petroleum Development Company v Ajuwa,''’ the issue
for determination before the court of Appeal was:

1. Whether the investigative power or any of the powers of the

National Assembly or any of its committees under the 1999

Constitution extends to the exercise of judicial powers and award of

damages. The court held that: The National Assembly, as a creation

of the Constitution of the Federal Republic of Nigeria, 1999, cannot

exercise any power not specially conferred on it. It does not enjoy the

privilege of judicial inherent powers. The powers conferred on the

National Assembly by the Constitution do not extend to the power to

pass resolutions awarding damages or compensation for oil spillages

or degradation of an area. The court further held that the Constitution

does not permit the exercise of a jurisdiction which of its nature

belongs to the judicial power of the commonwealth by a body
established for purposes foreign to such power.

116 [2023]3 N.W.L.R [Pt. 1870] 23 at 27
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The Court of Appeal in National Assembly v Accord,’’® held that the general
principle of constitutional law is that one of the consequences of the separation of
powers, which we adopted in our constitution, is that the court would respect the
independence of the legislature in the exercise of its legislative powers and would
refrain from pronouncing or determining the validity of the internal proceedings of the
legislature or the mode of exercising its legislative powers.

This decision of the Court of Appeal was based on the earlier decision of in
Lakanmi v A. G., Western State of Nigeria,''” where the Supreme Court held that
Decree No 45 of 1968 was ultra vires and a nullity as it purported to perform judicial
functions, and submitted that the National Assembly or any of its Committees has no
powers to make 'legislative judgment." The Supreme Court in Lakanmi's case made
the same point and emphasized that in Nigeria, then and now too, there existed
separation of powers; legislative, executive and judicial, and ruled that the legislature
then, by Decree No 45 of 1968, could not pass 'legislative judgment, an exercise of
judicial powers.

Specifically on operation of the doctrine of separation of powers under 1999
Constitution the Court held that:

The doctrine of separation of powers enshrined in the Nigerian

Constitution is the foundation for the observance of the rule of law

and sustenance of Nigeria nascent democracy. The powers of the

legislature, the National Assembly, is to exercise legislative powers

and investigative powers with a view to making new laws or

correcting any defects or omissions in an existing law by amendment

and for the purpose of investigation to expose corruption or

inefficiency or waste in the execution of administration of existing

laws or in the disbursement or administration of funds appropriated

by the National Assembly. It is imperative that the principle of

separation of powers is observed and respected to avoid anarchy. A

situation where the National Assembly passes a resolution on
disputes involving civil rights and obligations and pass on to the

118 12021] 18 N.W.L.R. [Pt, 1808] 209 at 11
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court to rubberstamp is a step to constitutional breach and a
denigration of the rule of law.

This principle also applies to legislative investigation, in the case of Watkins v

United States,'”® the Supreme Court of the United States set out the following

principles:

(a) The power of Congress to conduct investigations, inherent in the
legislative process, is broad; but is not unlimited.

(b) Congress has no general power to expose the private affairs of individuals
without justification in terms of the functions of congress.

(c) No inquiry is an end in itself; it must be related to, and in furtherance of a
legitimate task of congress.

(d) The bill of rights is applicable to congressional investigations as it is to all
forms of governmental actions.

(e) A congressional investigation onto individual affairs is invalid if unrelated
to a legislative purpose, because it is beyond the powers conferred upon
congress by the constitution.

(f) There is no congressional power to expose for the sake of exposure where
the predominant result can be only an invasion of private rights of
individual.

In authorizing an investigation by a committee, it is essential that the Senate or

House should spell out the committee's jurisdiction and purpose with sufficient

particularity to insure that compulsory process is issued only in furtherance of a

legislative purpose.
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2.4. THE LEGISLATURE AND ITS RELEVANCE

The fundamental expectation of the modern state is effective and efficient
governance. This role is performed by the government which not only provides
security to the people but also looks after their basic needs and ensures their political
and socio-economic development.'?> These objectives are achieved by the
government through the enactment of binding rules, the giving of direction to societal
activities and the enforcement of the rules to ensure compliance.'?® A strong
legislature is one of the determinants of public accountability and democratic
survival.!?* Democracy survives if it brings about good governance and promotes the
well-being of the citizenry. Thus, for democracy to have meaning, the individuals
occupying public offices should be accountable for their actions or inactions. The
existence of the legislature is central to the promotion of transparency and
accountability in a democracy.'?’ Thus, the institution is a crucial organ of the state in
terms of the promotion of accountability. Liberal democracy is all about the people
exercising their legitimate rights and power through their elected representatives.'?
The legislature, therefore, assumes the roles and responsibilities of projecting and
defending the popular view of the people. This is particularly so in a presidential

democracy where the legislatures represent pluralistic and bi-partisan interests in

society.
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Jones averred that powers and functions of government are vested in the
legislature, the executive and the judicial organs of government which are coordinate
or independent.'?” Constitutional governments all over the world recognizes these
three basic departments of government. Laski reiterates this position when he averred
that since the time of Aristotle, it has been generally agreed that political power is
divisible into three broad categories. These authorities, according to him, include the
legislature which makes the general rules for the society, the executive which seeks to
apply those rules laid down by the legislature to particular situations and the judiciary
which settles disputes between government and its citizens and those between

citizens.!?®

Kousoulas also lent his credence to the tripartite political administrative
division of governmental functions. He viewed that all contemporary states, in
practice, have three branches of government responsible for carrying out the basic
functions of government. According to him, one set of officials has the primary
function of enacting laws, another set of officials implement state policies and
decisions while the third settles disputes and punishes those who contravene the law
of the land.'?

Legislature is generally referred to as an official body, usually chosen by
election, with the power to make, change, and repeal laws; as well as powers to
represent the constituent units and control government.'* Bogdanor, defines
legislatures as political institutions whose members are formally equal to one another,

whose authority derives from a claim that the members are representatives of the

political community, and whose decisions are collectively made according to complex

127 P. Jones Mark, ‘Legislator Behaviour and Executive-Legislative Relations in Latin America’,
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procedures.!3! Loewenberg conceptualizes legislatures as “assemblies of elected
representatives from geographically defined constituencies, with lawmaking functions
in the governmental process.”'*? The legislature itself represents what the French
Philosopher, Rousseau, referred to as the ‘General Will,” constituting the central tenet
of people’s ideals and views. According to Rousseau, “a legitimate political order is
one where the sovereign people are governed by their own personal will: where
people are both rulers and subjects at the same time.”'*? Thus, the legislature is a vital
arm of any democratic government: it is the symbol of the geniality of the people
participating in the government. A legislature has also been defined as an officially
elected assembly formed to make laws for a political unit such as a nation, a state or a
local government. '3

The term “legg” means law and “lature” the place and etymologically
legislature means a place for law-making, another term which is used as a synonym of
“legislature” is “parliament.” This word stands derived from the french word “parley”
which means to talk “or to discuss and deliberate.” In this way, we can say
“parliament™ means the place where deliberations are held. Combining the two views,
we can say legislature or parliament is that branch of government which performs the
function of lawmaking through deliberations. The legislature is that organ of the
government which passes the laws of the government. It is the agency which has the
responsibility to formulate the will of the state and vest it with legal authority and
force. In simple words, the legislature is that organ of the government which

formulates laws. Legislature enjoys a very special and important place in every

31 Vernon Bogdanor, The Blackwell Encyclopedia of Political Science, (Oxford: Blackwell, 1991),
329
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democratic state. It is the assembly of the elected representatives of the people and
represents national public opinion and power of the people.!¥

The term “legislature” has been given different names across nations of the
world. It is referred to as “Parliament” in Britain, “National Assembly” (the central
legislature) in Nigeria, “Congress” in United States, and so on.!’® However, there is
no serious contention about its definition. The legislature is seen as occupying a key
position in the machinery of government and as the people’s branch with the singular
purpose of articulating and expressing the collective will of the people.'*” As an organ
of government, it is the forum for the representation of the electorate.

Legislatures may be unicameral or bicameral, their powers may include
passing laws, establishing the government’s budget, confirming executive
appointments, ratifying treaties, investigating the executive branch, impeaching and
removing from office members of the executive and judiciary, and redressing
constituents’ grievances. Members may be appointed or directly or indirectly elected;
they may represent an entire population, particular groups, or territorial sub-districts.
In presidential systems, the executive and legislative branches are clearly separated; in
parliamentary systems, members of the executive branch are chosen from the
legislative membership. '8

A legislature that is representative and participatory is characterized by
citizens having access to, and input in, the policy making process through the

legislature; there is high degree of interaction between members and citizens; issues

are addressed or legislation amended because of public input or pressure; and civil
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society organizations, advocacy organizations, and/or interest groups are active
participants in the legislative process. In terms of enacting policy, a proactive
legislature is one in which the policy formulation and law making processes are the
product of informed decision-making, and legislation is well-thought out and drafted.
In terms of policy implementation, accountability in legislature ensures that laws and
government programs are being implemented fairly and effectively; the national
budget is scrutinized and agreed upon; public revenues and expenditures are
monitored; and issues of public corruption and mismanagement are addressed.
Perhaps, it is in the light of this, that Smith sees the legislature as the symbol
of power and legitimacy because its decision is based on the collective wisdom of
men and women who enjoy the confidence of the electorate.'* Jewell, on the other
hand, identifies two features that distinguish the legislature from other branches of
government. The first feature, according to him, is that the legislature possesses
formal authority to make laws, and secondly, members are normally elected to
represent various elements in the population.'*’ Thus, Davies avers that representative
liberal democracy cannot exist without a healthy, lively and credible legislature. He
noted that the establishment of the legislature rests on the assumption that in the final
analysis, political power still resides in the people and that the people can, if they
choose, delegate the exercise of their sovereignty to elected representatives.'*!
Loewenberg conceded to this important view of the legislature as the people’s
representative by viewing the legislature as assemblies of elected representatives from

geographically defined constituencies, with lawmaking functions in the governmental
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process of a country. ¥ Awotokun, on his part notes that the legislature is an
assembly of ambassadors who serve their constituencies in various ways as
intermediaries between the citizens and government officials.!* The strength and the
state of the legislature have been identified as among the strongest predictors of a
country’s democratic development and survival.'** As Lafenwa argues, the legislature
is the central element of democracy. Legislatures vary both in their design, structure,
pattern of organization and operational procedures, selection process as well as sizes,
tenure of office and frequency and nature of meetings. The variation is contingent
upon past traditions, theory of government, character of the regime and most
importantly the nature of the society in question.'*> Modern legislative procedures
derive from British procedures and thus serve as a model for the development of
legislature and legislative procedure for many countries around the world.'*® Olufemi
further reveals that in Nigeria legislative oversight which is a crucial function of the
legislature has been severally compromised and often used as a hunting dog.'¥

There are however two main designs for the legislature. Some legislatures
have two chambers popularly referred to as bicameral legislatures while some others
have single chamber commonly known as unicameral legislature. Yugoslavia has,
however, experimented with a five-chamber legislative assembly and South Africa, a
three-chamber legislative assembly between 1984 and 1994148

In a bicameral type of arrangement two legislative chambers exist in a country;

one chamber seems to dominate the other. This situation is noted by Nwabueze, when
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he viewed that in a bicameral legislature, there exists some forms of dominance of
one chamber on the other in respect of some legislation, tenure of office of members,
size and importance of the constituencies represented. He, however, added that
intricate rules are usually adopted to harmonize the legislation function of the two
chambers.!'* Adding that federal political structures, such as those found in Nigeria,
the United States, the Soviet Union, Canada, Australia and Switzerland, often adopt
bicameralism in order to protect the interests of the minorities. Some systems, such as
Great Britain, the Third Republic in France and the former Nigerian House of Chiefs
in the 1960s, adopt bicameralism to enable the upper house check against hasty
legislations.!'>°

In a similar argument, Edosa and Azelama averred that the bicameral type of
legislative structure is more common with federal states stemming from the
imperative of one house to protect the special interests of minority or regional groups
in such states. They noted that some federal states such as Nigeria, United States,
Switzerland, Canada, Germany and Australia have opted for bicameralism on this
basis. According to them, however, some countries such as Britain, second chamber is
adopted to play a somewhat conservative role or to serve as a check on radical
legislation of the lower house. The British House of Lords, according to them, has
usually been disposed to delaying, moderating or out-rightly preventing fierce
legislations of the lower house — the House of Commons. A similar situation is found

in the defunct post-independence Nigerian House of Chiefs at the regions. France
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second chamber is made up of members who are elderly and are, therefore, expected
to be conservative and also moderate the activities of the lower chamber.!>!

In countries where bicameralism operates, however, the constitutions ensure
that one chamber provides the opportunity for equal representation of the federating
units while the diverse interests are represented in the other chamber. In addition,
bicameral legislature makes it difficult for the legislature to be controlled by a despot
or demagogue. It also provides opportunity for wider representation of various
interests groups in the country. Furthermore, the arrangement serves as check against
hasty passage of law and gives opportunity for division of labour between the two
houses.!?

The legislature, dubbed the National Assembly in Nigeria, occupies a
significant position that is fundamental to Nigeria’s democratic sustainability and
national development. In an ideal political environment, the legislature is duty-bound
to offer the most comprehensive platform for citizens’ participation in the governance
of their affairs.'>® This, no doubt, is made possible through the election of their
representatives at the National Assembly. This informs Edet and Attai’s argument that
democracy is all about ensuring popular participation and control of the process of
government. As all the people cannot participate and individually control their
government at the same time, they entrust these rights and duties to an elected few

among them known as legislators.!>*
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In a nutshell, the legislature must see to the promotion of national unity where
members develop a sense of identification with the entire nation for which they make
policies and laws and whose problems they set out to solve at each legislative
session.!> This negative perception, according to Ukase and Dzeka are of the view
that the National Assembly has constantly and frequently engaged in clannish,
primordial, and partisan interests. Their inclination towards themselves, implicit in
their greed, personal aggrandizement, and self-centeredness, has contributed to this
negative public perception.!>® They further explain that the legislature has failed to put
itself on a moral high ground through the advancement of the ideas of transparency
and accountability in the conduct of its activities. Hence, there is the perception that
the institution is more of a liability or democratic deficit than an institution of
government that is constitutionally created to serve the interest of the people. '’

It is the view of this study, that a two or more chamber legislature will be
more accountable to the citizens than a one —chamber legislature. Interests of the
minorities, the vulnerable and less privileged are more protected in a bicameral
legislature. For example in Nigeria and the United States, the House of
Representatives consist of more representation of citizens than the Senate. The Senate
usually consists of senior citizens who are most of the times difficult to access and
usually hold very conservative views. It is easier to approach members of the House
of Representatives that are younger and vibrant with progressive ideas. They are eager
to protect the interests of their constituents. They usually moderate the conservative
views of the Senate. For instance, it was the intervention of the leadership of Nigeria

House of Representatives that resolved the 8 —months industrial action embarked
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upon by the Academic Staff Union of Nigeria Universities, ASUU which they
embarked upon on February, 14, 2022 which was eventually called off in September
2022. The other type of legislative structure is the single chamber legislature
popularly referred to as unicameral. This type of legislative structure exists when

there is only one legislative body in a country.

2.4.1. Functions of the Legislature

It is pertinent now to relate the concept to legislative accountability,
particularly as it relates with the legislative function of representation, especially the
accountability of the legislators to their constituents. Theoretically, the concept of
legislative accountability is based on the premise that the National Assembly, sitting
as the highest representatives of the electorate-cum-organ of government, has the
mandate to checkmate the political activities of the executive arm of government (if it
has not been weakened by the executive arm) through several measures. Within the
ambit of constitutionally constituted parliament, the political instrument employed to
achieve this is referred to as the parliamentary accountability, argued Adetiba and
Asuelime.'® Very close to this is the institutional accountability of members of
parliament either collectively or individually to the people. It, therefore, means that
the focus of the National Assembly must be on the interest of the state and socio-
political and economic emancipation of the electorate if public acceptability must be

retained.!® It has been generally agreed by scholars that though they are other

138 Toyin C. Adetiba, and L. E. Asuelime, ‘ANC Accountability and Control of South African
Parliament; in Whose Interest: the State or the Party?’ [2018] 5(1) Journal of African Foreign
Affairs 107-128.

159 Toyin Adetiba, ‘Nigeria's National Assembly and Accountability: To whom; the State, the Party or
the People?’, [2020] Journal of Nation-building & Policy Studies (JoNPS) 66.
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incidental functions of the legislature as an institution of elected representatives of the

people, its core or main functions are:

160

(a) Law making

(b) Oversight, and

(c) Representation.

Law-making:

Legislatures identify problems, study issues, receive expert and public input,
formulate or approve policies, and implement those polices through laws
designed to address or remedy the problem or issue.

Oversight:

Legislatures oversee the implementation of laws, policies, and programs by
monitoring, reviewing, and investigating government activities to ensure that
government actions are transparent, accountable, consistent with, and uphold
existing laws and regulations. In Nigeria, like other countries all over the
world, the legislature performs oversight functions to stop the excesses of the
executive arm of government and to check wastages in governance which is
considered one of the ends of democracy. Considering the great responsibility
assigned by the constitution, one would expect that the legislative power
would be balanced with a high degree of public accountability which is the
hallmark of modern democratic governance.!®!

Representation:

Legislatures listen to, communicate with, and represent the needs and wishes
of citizens in policymaking; and intercede with government on behalf of the

citizens.

160 S, 4 (1-9) in respect of the National Assembly.

161

Jacob Olufemi Fatile & Kehinde David Adejuwon, note 147, 39 — 57
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In Nigeria the Constitution makes adequate provisions for the functions of
the legislature.!6?
1. Law-making.'6?
2. Approval or confirmation of executive appointments.'6*
3. Oversight of the executive.!%
4. Power to conduct investigations.'®
5. Removal of elected executive officials in cases of gross
misconduct.'¢’
6. Removal of judicial officers.!®®
7. Power to amend the constitution.'®
8. Creation of new states.!”
9. Power over public funds.!”!
10. Deployment of Armed Forces.!”?

11. Ratification of treaties.!”?

In the same vein, Jewell identified two features that distinguish

legislatures from other branches of government. He opines that legislatures have

formal authority to pass laws, which are implemented and interpreted by the executive

162

163
164
165
166
167
168
169
170
171
172
173

Samuel Oni, Legislature and Constituency Representation in the Fourth Republic of Nigeria's
Democratic Governance, (department of political science & international relations covenant
university, ota 2013). 41

S. 4 of the Constitution of Nigeria, 1999 as amended.

For example section 147(2), 174(4), 238 250(1), 261(1) and 266(1).

8, S. 4 of the Constitution of Nigeria, 1999 as amended.

S. 88 (1) (b) ibid.

Ss.143 & 188 ibid.

S. 292 ibid.

S. 9 ibid.

S. 8(1) (a) ibid.

S. 83 and 4 ibid.

S. 54(a) and (b) of the Constitution of Nigeria, 1999 as amended.

S. 12 of the Constitution of Nigeria, 1999 as amended.
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and judicial branches and their members normally are elected to represent various
elements in the population.!”

The legislature is not merely a law-making body. Lawmaking is but one of the
functions of the legislature. It is the center of all democratic political processes. It is
packed with action, walkouts, protests, demonstration, unanimity, concern, and co-
operation. All these serve very vital purposes. Indeed, a genuine democracy is
inconceivable without a representative, efficient and effective legislature. This is
indeed the very basis of representative democracy.

Ball on his part observed wide variations in status, powers and functions of the
legislature among states.!” According to him, in some political systems (e.g. the
United States Congress), the legislative body assumes wide powers and exercises real
power with respect to various decision-making processes. In some other political
systems (e.g. the former Soviet Union), the legislature exists as a mere rubber stamp
for decisions made elsewhere. Ornstein in the same vein classifies the legislature of
the defunct Soviet Union as a rubber stamp assembly whose main role was to
legitimize the policy of government.'7®

A similar observation is made on Africa’s legislature by Nijzink, Mozaffar &
Azevedo, according to them, such variables as colonial legacies, the appointment and
dismissal powers of governing parties, executive control of state resources and role
perceptions of legislators has contributed to the institutional and policy-making
weakness of the legislature.!”” The institutional weakness thus limiting their capacity

to represent citizens, make laws and perform their oversight role. In line with this

174 Ibid.

175 R. Alan Ball, Modern Politics and Government, (2" Eds, London. Macmillan Press Ltd, 1977) 56.
176 Ornstein Norman. ‘The Roles of the Legislature in Democracy’ (Freedom Paper No. 3. California:
Institute of Contemporary Study, (1CS,) 1992). 24

Nijzink Lia, Mozaffar Shaheen and Elizabete Azevedo, ‘Parliaments and the Enhancement of
Democracy on the African Continent, an Analysis of Institutional Capacity and Public
Perceptions’ [2006] 3-4 (12) The Journals of Legislative Studies, 13
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argument, Burnell averred that Africa’s legislature are mere institution for
legitimizing government policies, recruiting and socializing new elites, and
mobilizing public support for political regimes.!”®

Saliu and Mohammed are of the opinion that despite the powers, functions and
privileges provided for the legislature in most Nigerian Constitutions after
independence, the challenges of governance faced by the post-independent Nigeria
which either put the legislature in abeyance or subjected it to manipulations and
control of the patrimonial executive rulers, further reinforced the weaknesses of
Nigeria’s legislative institutions.!”

While most scholars of Africa’s legislatures agree that they are institutionally
weak, Barkan, Ademolekun, and Zhou on the other hand after carrying out a research
of this scenario, however disagrees with this assertion.!®® According to their
comparative study of four Africa’s legislatures, they conclude that although African
legislatures are often labeled as weak, the authority of the legislature in Africa ranges
from being very weak in Senegal, to moderately strong in Kenya with Benin and
Ghana falling somewhere in between. Explaining the factors responsible for this
variation, Barkan, Ademolekun and Zhou mentioned contextual factors which has to
do with the structure of the society, constitutional provisions and formal rules and the
internal structure of the legislature and the resources available to members.'3! In
another dimension, Okoosi-Simbine observed that the design of a legislature in a

given political system is contingent upon past traditions, theory of government,

character of the regime and, above all, the nature of the society itself. In this context,

178 Burnell Peter; ‘Legislative-Executive Relations in Zambia: Parliamentary Reform on the Agenda’,

[2003] 1 (21) Journal of Contemporary African Studies, 5
17 Hassan A. Saliu, and Abdulrashed A. Muhammad, ‘Exploring the Parliament’. [2010] Nigeria
Journal of Legislative Affairs 1-2.
Joel D. Barkan and Ladipo Ademolekun, and Yuelong Zhou, Emerging Legislatures: Institutions
of Horizontal Accountability, (Washington, World Bank Institute, 2004) 56.
181 Tbid, 57.
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therefore, legislatures vary by manner of election, bases of election, size, frequency
and nature of meetings and mode of power sharing by the two houses in the case of
bicameral legislatures.'8?

Political scientists often make the generalization that ineffective assemblies -
serving as a mere rubber stamp assembly for legitimizing the decisions made
elsewhere or caves of the winds given more to venting than governing - are the most
common type of legislature.!®3 It is noted at this juncture that the issue of the
legislature being a mere rubber stamp assembly is not limited to African Continent.

Okoosi-Simbine, however, noted a significant and growing group of
legislatures which function as important governing partners because they represent,
shape laws, and exercise a degree of oversight or control over the executive.!®* In line
with this argument, Saliu and Mohammad averred that functioning legislatures in
democratic nations have a greater and more predictable role representing publics, in
making laws, and exercising oversight than those of less democratic societies.
Performing these functions contributes to good government by increasing its capacity
to monitor and respond to public sentiments/dissatisfactions, by playing a part in
passing legislation capable of withstanding critical scrutiny, and serving as a vehicle
for improving the degree of probity, efficiency, and responsiveness in the
administration of laws.!8> Other discrete functions include; educating the electorate
through public displays of competition; playing roles in executive removal
(impeachment, votes of no confidence, censure); serving as a recruiting pools for

other government positions (Brazil’s congress and more commonly in many

182 Antonia Taiye Okoosi-Simbine. ‘Understanding the Role and Challenges of the Legislature in the

Fourth Republic, The Case of Oyo State House of Assembly [2010]1 & 2 (3) Nigeria Journal of
Legislative Affairs 3.

183 Tbid, 4.

184 Antonia Taiye Okoosi-Simbine, note 182, 6.

185 Hassan A. Saliu, and Abdulrashed A. Muhammad, note 179, 73 — 89.
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parliamentary systems); and providing a place where policy ideas might be
"incubated".!®¢ While the functions performed by the legislature may vary from
country to country, some fundamental similarities exist among parliament. The major
functions of the legislature as earlier stated above will now be examined in details;
2.4.1.1.  Legislation:

Legislative functions are said to be the basic, primary and the most important
role of the legislature. It is the belief of Tostensen et al that the first and foremost
function of a legislature is to legislate i.e. to make laws.!'®” The legislature formulates
the will of the state into laws and gives it a legal character. Legislature transforms the
demands of the people into authoritative laws/statutes.'®® Tostensen asserts that as an
elected assembly in a representative democracy the members of parliament MPs have
been mandated, through free and fair elections, to represent the constituents and to
make laws on their behalf. The fundamental principle that no legislation can be passed
without the consent of the people is thus exercised through elected representatives. In
other words, consent is given via proxies by the indirect means of election.'®® Apart
from making new laws they also have the power to amend or repeal old ones.

According to Laski, the legislature has the responsibility for passing laws. He
averred that the legislature is the body which lays down the general rules of a

society.!” The legislature has the responsibility of making laws for the good

186 K. Johnson, John and Nakamura, Robert T. ‘Legislatures and Good Governance’, (A Paper

prepared for UNDP, 1999) in Edosa .E. and Azelama .Julius. note 151.

Samuel Oni, Legislature and Constituency Representation in the Fourth Republic of Nigeria’s
Democratic Governance, (Department of Political Science & International Relations Covenant
University, ota 2013) 43

Arne Tostensen, Inge Amundsen, ‘Report on Synthesis Study of Support for Legislatures’, (Norad
Norwegian Agency for Development Cooperation Oslo Ruselgkkveien 26, Oslo, Norway 2010). 1
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189 M. L, Mezey, The Functions of Legislatures in the Third World, (Legislative Studies Quarterly,
Vol. 8.) 4.

190 J. A. Laski, Harold, note 128.
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governance of a state.!”! These laws may originate as private member’s bills, or they
may originate from the executive branch.

According to Awotokun, laws made by the legislature must be in the interest
of the general populace with the expectation of modifying peoples’ behaviour and
response towards a given situation, be of good quality and self-sustaining.'®?
Kousoulas, however, posited that while legislation is a function of the legislature, the
inputs and sometimes, the overbearing attitude of the executive and some other
factors such as concessions to the opposition and other concerned groups against
some aspects of proposed laws had greatly reduced the legislative powers of the
legislature to a mere deliberative assembly.!”®> Heywood also alluded to the fact that
the twentieth century witnessed a progressive weakening of legislation power in the
form of a decline of legislatures. Noting that this situation had reduced many
legislative assemblies to mere ‘talking shops’ that do little more than rubber-stamp
decisions that have effectively been made elsewhere.!*
2.4.1.2.  Oversight:

The oversight function is another fundamental function of the legislature; it is
a major component of the activities of modern legislature irrespective of the form of
government in practice. Oversight is perhaps the most important function of any
legislature. The importance stems from the continuous wielding of enormous powers
by executive leaders. Arishe sees oversight as an “essential function for any

democratic legislature because it ensures horizontal accountability of all other

agencies of government to the one branch whose primary function is representation. !’

191" Benjamin Solomon Akhere, ‘National Assembly, The Limit of Party politics In Legislative

Process’, [2010] 3 (1&2) Nigeria Journal of Legislative Affairs,
192 Kunle Awotokun, note 143, 1-7.
193 Kousoulas D. George, note 129.
194 Thomas Heywood, Politics, (New York: Palgrave Macmillian, 2007). 5
195 Gabriel O. Arishe, note 79, 201.

56



Saliu and Muhammad define legislative oversight as a process by which the
legislative body takes active role in understanding and monitoring the performance of
the executive arm and its agencies.'”The legislature has the responsibility of
overseeing the work of the government and holds it responsible for its actions and
omissions.!®’

According to the Commonwealth Parliamentary Association, the principle
behind the legislative oversight of the executive activity is to ensure that public policy
is administered in accordance with the legislative intent. In view of this principle, the
legislative function does not end at the passage of bills. Oversight is, therefore, the
obvious follow-on activity linked to lawmaking. After participating in lawmaking, it
is the responsibility of the legislature to ensure that such laws are being implemented
effectively. Referring to the oversight functions of the legislature, Woodrow Wilson
averred that:

It is the proper duty of a representative body to look diligently into

every affair of government and to talk much about what it sees. It is

meant to be the eyes and the voice, and to embody the wisdom and

will of its constituents. Unless Congress has and uses every means of

acquainting itself with the acts and the disposition of the

administrative agents of the government, the country must be helpless

to learn how it is being served...The informing function of Congress
should be preferred even to its legislative function.!*®

Oversight role of the legislature is a measure to control the tasks and
assignments of the bureaucratic agencies of the government.'* In this case, politicians

directly monitor bureaucratic output or processes to gain the information necessary

196 Qaliu Hassan & Abdulrasheed Muhammad, note 179, 73 — 89.

197 Qaliu Hassan & Abdulrasheed Muhammad, note 179, 87.

198 Commonwealth Parliamentary Association, Democracy, Parliament and Electoral System, M. A.
Griffith-Traversy ed, (Pluto, 2002) 178.

Shikano Susumu, Stoffel. Micheal and Tepe M. Nicole, ‘Information Accuracy in Legislative
Oversight, theoretical -Implications and Experimental Evidence’ [2017] 29 (2) Rationality and
Society, 226-254.
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for deciding whether to punish and/or correct undesirable behavior.?®® Thus, the
primary purpose of legislative oversight is to ensure accountability.?!

The oversight function enables the legislature to monitor the policy
implementation process in order to uncover any defects and act to correct
misinterpretation or maladministration. The legislative process is, therefore, an
instrument for checks and balances.?’? Thus, the concept of oversight function of the
legislature exists as an essential corollary to the law-making process. Examples of
areas of oversight function of the legislature over the executive are in financial
behavior in scrutinizing the national budget and appointments of key officials such as
ambassadors, ministers/commissioners and so on. According to Lafenwa and
Gberevbie, effective legislative oversight enhances the accountability, efficiency and
fidelity of the government.?%3

However, the scope of the powers of the National Assembly to oversight the
executive is limited as provided in the Nigerian constitution 1999 as amended.?’* In
other words the power of investigation is not at large.?> Also, the power of legislative
oversight over public funds with a view to exposing corruption is limited to where

public funds are involved and does not extend to private enterprises or where the

subject of the probe is outside its legislative competence or is not with a view to

200 Bundi Pirmin, ‘Varieties of accountability, how attributes of policy fields shape parliamentary

oversights Governance’, [2018] 31, 163-183, <https://onlinelibrary.wiley.com/doi/
abs/10.1111/gove.12282> accessed 4, August, 2021.

201 Kasemets Aare, ‘The Institutionalization of better regulation principles in Estonian draft

Legislation: the rules of law-making, procedural democracy and political accountability between

norms and facts’, (The theory and Practice of Legislation, 2018). 5

Robert A. Bates, The State of Democracy in Sub-Saharan Africa, (Department of Government,

Harvard University, 1737 Cambridge Street, Cambridge, 2012) 35.

203 A. Lafenwa Stephen and E.I. Gberevbie, Daniel, note 145.

204 «S 88 (2) of the Constitution of Nigeria, 1999 as amended.”, which limited the power of
investigation to aid the National Assembly in law making or correcting defects in existing
legislation, exposing corruption in a government department, inefficiency or waste in the
administration of laws within its legislative competence or in the disbursement of funds
appropriated by the National Assembly.

205 Inegbedion Nathaniel, [2016] ‘Scope of Legislative Oversight under the 1999 constitution’, (1)
NIALS: Journal of Constitutional Law, 63.
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exposing corruption. Inegbedion also identified some other constitutional limitations
like prohibition of inquiries into the private and personal life of an individual, or
acting outside its terms of reference as contained in the resolution published in
government gazette or asking questions that are irrelevant to the subject-matter of
investigation.2
2.4.1.3.  Representation:

Representation is one of the major functions of a democratic legislature. It

forms the fulcrum on which other legislative functions revolve.??’

Representation is
the central role of the legislature. This is because the complexity of modern
administration has made it practically impossible for the people to directly run the

208 Awotokun

affairs of the state as was the case of the early Greek City-States.
averred that the legislative institution serves a mechanism through which the
population, its special interests and diverse territory are represented and guaranteed a
say in the scheme of things.?* Edosa and Azelama thus, argued that the representation
function of the legislature provides citizens the opportunity to have a say in
governance. Different groups in a society are represented in the legislature which
gives those groups the opportunity of articulating and advancing their interests and
concerns.?!’ Simmons thus sees the legislature as representing the interests of their

constituencies.?!!

206 Inegbedion Nathaniel, note 205, 64.

A.D Badaiki, ‘Effective Legislative Representation: Key to Social Economic and Political
Development in the Owan Expirence since 2011 till date’ (being a lecture delivered at the
reception in Honour of Rt. Hon. Pally. I. O, 6™ of July 2019) 8, 9.

208 A Kunle Awotokun, note 143, 1-15.
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One of the core functions of the legislature therefore is to represent and
advocate for constituent views and concern for national issues.?!? This
representational function is also referred to as vertical accountability. It entails that in
taking major decisions especially those that directly affect their constituents, they
should consult their constituents for their views because they are holding their
mandates on their behalf. They are also to bring before the plenary major concerns or
developmental challenges their constituents face in order to be addressed. They are
also expected to as much as possible interact with their constituents through town-hall
meetings, social media, visitation especially when they are on vacation or recess.

Goubadia, asserts that the legislator is expected to cater for the interest of

213 Indeed, the legislator is the

constituents and be the guardian of his constituency.
link between his constituents (his people) and government. By this device, the
people's needs are not only articulated by effective legislatures, but also the people are
connected to their government by giving them a place where some, if not all their
articulated and aggregated interests, can be met.?'4

In Nigeria at the National Assembly, the legislators have devised several ways
to effectively represent the interest of their constituents; these include constituency
projects which are now part of the national budgeting process, setting up of effective
constituency offices, appointed legislative aides from their constituencies, using new
media technology like social media, (WhatsApp, Twitter e.t.c) to reach them and get a
feedback. Those that have neglected to take this representational function seriously
always bear the consequences electorally or are physically attacked anytime they

eventually visit their constituencies. The legislature as the chief organ of popular

government also performs tangential executive and judicial functions. For example, a

212 Meryl Davis, note 4.
213 A, D. Badaiki, note 207, 6-7.
214 Tbid, 8.
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number of executive actions such as ratification of international treaties and
appointment of ministers require legislative approval.?!>

The process of representation works at two distinct levels. First, at an
individual representative‘s level, there is a connection between the legislators and the
districts from which they are elected. And secondly — as a unit — the legislature
pursues policies that reflect the statewide interests and preferences of citizens.?!'

How effective can legislators be in representing their constituents. According
to the inter parliamentary union IPU, effective representation implies “articulating and
mediating between the competing interests of these groups” as well as, guaranteeing
equal rights for all parliamentarians, particularly those belonging to the opposition
within a legislative assembly. Effective representation can also mean that legislators
possess or acquire the resources, skills and characteristics that they need to execute
their representative duties and consistently apply them in delivering service to their
constituents. The logic of a representative assembly is informed by the need to take
care of peculiar interest of the people they represent.?!” Effective and well equipped
constituency offices also aid effective representation.

For the law makers, a bottom-up approach to representation to perceive voter
opinion more accurately rather than a top-down representation approach be adopted.
Therefore, the lawmaker must:?'8

1. be legitimately elected to represent the people,

il. be willing to develop and expand his/her knowledge base and sharpen

(already acquired) skills to enhance the performance of his/ her job,

215 Kwaghga, ‘Accountability and Transparency in Legislative Process in Nigeria: A Challenge’,

[2012] (3) Beetseh Journal of Law, Policy and Globalization.
216~ A, Rosenthal, ‘Heavy Lifting: The Job of the American Legislature’, (Washington, DC: CQ Press,
2004). In Christopher A. Simon; Brent S. Steel; and Nicholas P. Lovrich, note 134.
Guide to Effective Representation in the National Assembly, note 5, 2.
218 Tbid, note 5, 3.
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iil. be willing to consult his/her constituents vide town hall meetings or
outreach station programmers for feedback,

iv. know the various competing interests in his/her constituency and
strategize on how best to push them through,

v. learn to know the workings or operations of government and other
environmental factors that will assist his/her effectiveness,

vi. learn effective utilization of modern communication channels both to
put forth the wishes or desires of his/her constituents and publicize
government efforts towards alleviating or addressing their specific
needs.

Badaiki is of the view that the key indices for assessment of effective

representation include:?!

Good governance;
1. Transparency;
2. Accountability;
3. Community development;
4. Accessibility;
5. Communication;
6. People (constituents)-centricism;
7. Responsiveness; and
8. Constituency image projection.
In practice, however some legislators hardly carry out the wishes of their
electorates in decision making. Also lack of consultation has hindered and affected

the relationship between the legislator and his constituents. Some of them are

219 A, D. Badaiki, note 207, 8 & 9.
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physically attacked when they eventually go home to interact with their constituents
or to attend an event. However, most of the legislators are top-notch in reaching out to
their constituents regularly and through constituency projects, town hall meetings,
social media have been able to warm themselves into the hearts of their constituents.

The process of representation, from the perspective of political scientists,
consists of four principal components: maintaining communications with constituents;
demonstrating policy responsiveness by reflecting the needs of one‘s constituency in
one‘s votes on bills and budgets; affecting the allocation of resources across elective
districts; and providing individualized service to constituents.?? Another way to think
about representation is in terms of the socio-demographic and gender composition of
state and local legislative bodies. Many observers argue that legislative bodies should,
to some significant extent, mirror the public they represent — in terms of race,
ethnicity, gender and such — to adequately represent the public at large. In this regard,
it should be noted, —in the past, political scientists have convincingly demonstrated
that race and gender matter in political representation.??!

In Nigeria the Constitution provides: "The Senate shall consist of three
senators from each state and one from the Federal Capital Territory, Abuja”.??> The
constitution provides that subject to the provisions of the Constitution, a house of
Assembly of a State shall consist of three or four times the number of seats which the

State has in the House of Representatives divided in a way to reflect, as far as possible,

220 K. L. Barber, ‘American Government and Politics’, [1983] 77, American Political Science Review,
1039-1040.; M. E. Jewell, Representation in State Legislatures, (Lexington, KY: University Press
of Kentucky, 1982).
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nearly equal population: provided that a House of Assembly of a State shall consist of

not less than twenty-four and not more than forty members.???

2.5. REPRESENTATION

One of the ways of measuring legislative accountability is through the process
of representation which is one of the three major functions of the legislature, the
others being law making and oversight.

Thomas believes that the term representation goes back to the Latin words
“representatio” (visual representation) and “representare”.?** These terms had several
meanings and did not simply stand for a distinct political term. Both terms were used
in a rather broad sense signifying a wide range of meanings such as vivid reality,
visual appearance, to make something present, something currently happening or a
current doing, all related to the reality of an action and its outcome.

The term ‘representation’ has been defined in diverse ways and its meaning is
broad and at times contentious,??* one of the earliest definitions was given by Pitkin’s
where she defined the term representation ideally as “re-presentation, a making
present again.”??® In other words in political processes the interests and voice of the
citizens are made “present” by their representatives. She further noted that “something
is simultaneously both present and not present is to utter a paradox.”??” Her definition

has been described as too vague to be empirically verified.??® Pitkin however provided

a more robust definition of representation as that of “acting in the interest of the
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represented, in a manner responsive to them.”??° Hobbes, sees the concept as a means
of a contract with the people, by an absolute Ruler who has neither accountability nor
control.?3°

For Locke, the election of representatives of the people is crucial, since the
exercise of public authority is carried out by elected representatives. The right of
representation, however, should depend on the “proportion to the assistance, which
[somebody] affords to the public.”?}! It was later during the french revolution of
(1789-1799) that the concept of representation acquired a new meaning by relating it
with politics.?*? It was in 1967 that the ‘bible’ of the concept of representation was
published by Pitkin in a work titled “the concept of representation”. 2*3 Her work will
be referred and analyzed subsequently. Suffice to say she introduced representation in
a democratic setting as the normative sense of the term.

It is however argued,®* that focusing merely on normative issues and
democratic elections overlooks the dynamics of representation beyond the state, not
only in a democratic but also in an authoritarian context. These 18th century concept
of representation focus on the role and behavior of legislatures and legislators and was
not specifically related to a democratic setting.*> This study agrees with this

argument, Saward on the other hand argues that there is need to move away from the

idea that representation is first and foremost a given, factual product of elections,

229 Lisa Disch: ‘Democratic Representation and the Constituency Paradox in Perspectives on Politics’,
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rather than a precarious and curious sort of claim about a dynamic relationship.?*
This study concurs with this view because the modern concept of representative
democracy establishes an intermediary political actor between the individual and the
policy outputs of the State. Through the electoral process, one person or a group of
people are elected and assigned with the task of making decisions on behalf of the
group of citizens that they represent. In most democracies this is represented by
representatives in the parliament. It is important to note that while the power of the
individual is diminished slightly, political representatives are still beholden to the
group that they represent, also known as their constituency.?*” This is what is referred
to in present day as representative democracy.?®,

An expert in Constitutional Law, Schmitt,>*® links representation to political
unity. He is of the opinion that representation can be achieved not only by a
democratic legislature but by an autocrat. The idea of an authoritarian representation,
according to the famous french saying, ascribed to King Louis XIV, “L’etat c’est
moi” “I am the state” meaning that even an absolute monarch could represent the
unity and identity of a nation.?*’ This view by Schmitt is no longer the norm. For
representation to be effective, the people must be given the right to choose their
leaders through a democratic election. This is the route that will give them the power
to hold their representatives accountable. An authorial representation is a fallacy,
since such an autocrat was not elected by the people and therefore not obliged to be
accountable to them. Hall, believes that in the academic literature on representation,

two principles are discernable (a) the political strand and (b) the cultural strand, which
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are based on the parallel systems.?*! Budde argues that political representation has two
basic preconditions: (a) the existence of a function of representation warranting
representation by a specific actor; and (b) the existence of an actor who is accepted by
a specific audience as representative.?*?

Stimson gave a functionalist perspective of representation when he introduced
representation as ‘“dynamic” meaning the “representation exist when changing
preferences lead to changing policy acts. In that sense representation is dynamic
because the idea, in its essence, is structured in time”.>** Here the concepts consists
not only a process in time out but also to processes of change and or the avoidance of
change. Mayo position is that representation had developed into a catch-all term no
longer in much use.?** Rehfeld tells us that there is no general concept of
representation comprising all political entities, settings and underlying ideas.?* But
rather than formulating in terms of one concept of representation, as Pitkin put it, he
believed that it would be more useful to develop concepts of representation to study
the broad array of phenomena that are often imprecisely classified as “representation.”
He asserted further that these concepts would usefully explore what a representative is
and what activity he thinks is properly denoted by “representing,” and separately
explains what it means for one thing, or activity, to be “representative” of another.

These concepts would further be developed by reference to a range of normative

ideals of authority, accountability, consent, interests, responsiveness, recognition,
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sovereignty, and policy correspondence, to name just a few. He concluded by saying
that the attempt to discern or create a single covering concept of representation has led
to some of the deepest confusions surrounding this topic since Pitkin’s seminal work
was first published over four decades ago.?*¢

Rehfeld argues that the historic debate about the proper relationship between
representatives and their constituents collapsed three kinds of decisions that
representatives were making into the binary trustee/delegate framework. These three
descriptive features of their decision-making process when they voted on laws were as
follows:

a. representatives’ source of judgment: Were they self-reliant, or did they

depend upon their constituents’ views about how to vote?

b. the aims of legislation: Were they promoting the good of all or the good of

a part?

c. representatives’ own responsiveness to sanction: Were they responsive to

the prospect of re-election or other sanction?

With the alternatives framed in this way, a representative who acted as a
trustee was usually described as (i) relying on his own judgment (ii) to promote the
good of all (iii) in a manner that was relatively nonresponsive to electoral sanction. In
contrast, a representative who acted as a delegate was usually described as (i) relying
on his constituents’ judgment (ii) to promote their narrower good (iii) in a manner that
was extremely responsive to electoral (or other) sanction.?*’

Weber in his own definition, distinguished between “appropriate
representation” of traditional societies (clan heads, chieftains of tribes, traditional

village leaders, and so on.), the “estate type of representation” (German: Stinde
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reprasentation), and “instructed representation” (freely elected representatives
constrained by an imperative mandate).?*® This definition introduced the cultural
distinctions between various forms of representation and the accountability of
representatives beyond the mere assignment of “democratic” and/or “authoritarian”.

Pitkin points to another important distinction, that is between the dualism of
“acting for” and “standing for”, which involves the dichotomy of political
representation that is acting on the one hand for or in the interests of a constituency —
and on the other embodying a person or a group of people.?*

Nigerian scholars have also made various definitions and meaning of
representation. Awotokun say representation is seen as the central role of the
legislature, because the complexity of modern administration has made it impossible
for the people to run the affairs of the State as it was in the early Greek City-States.?"

Arishe believes that standard accounts of political representation depend upon
democratic institutions like elections and other like deliberation and constituent
accountability. 3! Edosa and Azelama argue that representative function provides a
platform where citizens and different group is opportune to have a say in governance.
They also believe that the function of representation enhances the legitimacy of public
policy, reduces alienation and reduce estrangement between government and the

governed to enhance stability in the system.?>?> Roberts on the other hand, stated that

representation plays dual roles, first, they represent their people to government, and
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253

second, they represent government in their constituency.*>> It is the opinion of Saliu

and Muhammad that the fulcrum of a legislature is to articulate and aggregate diverse
interests of the represented constituencies into the policy process.?>*

But how effective and practicable are these concepts in Nigeria. Since the
advent of the fourth republic in 1999, the legislative role of representation has been
topsy-turvy. In the early years, the legislature took a lot of bashing from the electorate
as they were principally concerned with seeking the prerequisites of office like cars,
housing allowances and so on. They hardly carried out the primary function of
representing their constituencies. The Policy and Legal Advocacy Centre, PLAC sees
the concept of representation in a democracy as “to represent the regions ethnic group,
social classes and occupational interests or “acting in the interest of the represented
(to whom sovereignty belongs) in a manner responsive to them through consultation
and the exercise of such discretions and judgments aggregating the views of the
governed.”?%

Eulua and Karps suggested that symbolic responsiveness is one of a
representative’s essential tasks.?>® Eulua criticized Burke for his excessive party
loyalty and his tendency to ignore his constituency. He stated that “the core problem
involved in representation is the relationship that exist between representatives and
represented” and on this score, Burke fell disappointedly short.*” It is this study

opinion that Eulua’s critique of Burke’s theory of representation is apt, because it

does not take into account the fact that the response by legislators to issues varies. It is
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also idealistic as it sees the legislator as above his constituents. Its good side however
is that he gave us food for thought to continue to further interrogate the concept of

representation.?>

2.5.1. Forms of Representation

There are varied forms of representation as identified by various scholars and
theorists. Pitkin identified four views of political representation —

1. Formalistic Representation, including: Authorization and Accountability.

2. Symbolic Representation.

3. Descriptive Representation, and

4. Substantive Representation.?¥

The Formalistic views of representation identify political representation with
the formal procedures (e.g. elections) used in the selection of representatives. The
authorization view states that a representative is an individual who has been
authorized to act on the behalf of another or a group of others. Pitkin argued that a
representative is an individual who will be held to account.?®® This is the
accountability view.

Under Rehfied theory of representation, a person is considered a
representative as long as the particular group she represents judges her as such.?¢! He
argued that his general theory of representation, unlike Pitkin and Mansbridge's, only
seeks to describe what political representatives are, not what they should be or do.
Hence under Rehfeld's theory, it does not matter to the status of representatives
whether or not they are democratically elected or substantively "act for" the interests

of the represented. It is the opinion of Patricia that in interpreting Rehfied’s theory, he
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did not say that democratic political representatives can be representatives without
being elected or be said to represent the represented without substantively acting for
their interests, they do. Rather, Rehfeld only seeks to point out that political
representation is not limited to the democratic case.??

There is also representation by population and area. Representation by
population simply means representatives will be chosen by more or less numerically
equivalent block of voters. In Britain this is referred to as “rep-by-pop”. In Nigeria
and United States the lower house of a bi-cameral legislature (of representation) is
based on population while the upper house (the senate) is based on area.
Representation by area is mainly to check the population imbalance between largely
rural areas and overwhelmingly urban areas.

The Nigeria and American Constitutions contain a series of compromises
between rep-by-pop and rep-by-area. In Nigeria it’s three Senators per State and at
least three representatives in a State depending on the population. In America,
Senators and Representatives have unequal representation in Parliament relative to
Ontario, British Columbia, and Alberta, partly for historical reasons, partly because
those electoral allotments are constitutionally guaranteed. The United States,?®?
established the "one-person/one-vote," standard that each individual had to be
weighted equally in legislative apportionment.?** Both types have their merits and
demerits. However, it has come to stay in order to carry the represented along. Warren
believes that within standard democratic theory, representation is primarily about
scaling democracy onto mass societies. He stated, rightly in this study’s opinion “that

through election or selection, representation stand for, speak for, and act for those

who cannot be present in the bodies and places in which political issues are
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deliberated and decisions made, owing to the constraints of scale, time, complexity
and attentiveness.”?%

Nassfrom helpfully summarized the contribution as motivated by one or more
of three sets of problems; (1) how the interests of the represented are constituted; (2)
the contributions of representative relationships to political judgment, and (3)
political representation outside of electoral democracy.?® Pitkin had already framed

the first set of these problems.?¢’

Representatives can make claims, which, when
successful, at least partially define the interests of this claim to represent.?%® However,
one of the major challenge is how constituency, different interests prevail and if the
constituents cannot aggregate their common interest and preferences, it will be very
difficult to hold the legislators to account collectively. More so the legislators are
sometimes very powerful and can manipulate the preferences of the constituents in
their favour.

Saward developed a new theory of constructivism where he sees
representation as “is not just there, a thing, it is made or constructed by someone for
someone and for a purpose”.2%® Saward framework directs attention to the nature and
status of “acceptance acts”. But the question is how do we know that these acts are
accepted by the electorate? And how does representative relationship undermine the
electorate capacities to make political judgments. Constructivists believe that the

answer to these two questions is to look at the conditions under which judgments are

formed.2"°
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Nasstrom Sofia, ‘Representative Democracy as Tautology’, [2006] European Journal of Political
Theory, 330.

267 Hanna Fenichel Pitkin, note 226, 8.

268 Ibid, 8.

269 Saward Michael, note 236 34.

270 Ibid, 34

266

73



In relatively closed societies, it is more difficult for actors and observers to
impute a degree of democratic legitimacy to representative claim in undemocratic or
semi-democratic contexts, with, for example, limited information flows and freedoms,
people may not have sufficient resources to make assessments of representative
claimants, Thus, we need to ask, are the conditions conducive to open and uncovered
choices by members of the appropriate constituency??’!

Disch developed a “mobilization theory of representation that focuses on the
ways groups articulate the needs, identities, and interest of constituents through
successive formulations. Democratic responsiveness is more likely when political
systems are “reflexive”-full of places and institutions within which claims are
considered and reconsidered from differing perspectives, what induces reflexivity,
Disch argues, is competition among claims. And competition is good because it ‘may
activate citizens’ judgment.?’? Runciman, following Pitkin’s theory of non-objection
criterion suggests that democratic legitimacy can be constructed as such.?”® The non-
objection criteria means “presence comes from an ability of individual to object to
what is done in their name” such that representation takes place when there is no
objection to what someone does on behalf of someone else. The question is when
does an objection to a representative claim terminate representation? For those
objections to count and the conditions for this kind of process involves competition
among claims. Political representation is best understood not in the language of veto
but of competition. Objections to the actions of representatives can prove decisive
when they constitute a plausibly competing claim to speak in the name of the person

or things being presented. Garsten offers a libertarian version of a similar logic,
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arguing that ‘a chief purpose of representative government is to multiply and
challenge governmental claims to represent the people.?’* Representative institutions
should ‘prevent any one interpretation of the popular will from claiming final
authority, accenting ‘the negative function of popular sovereignty”. If we extend
Garsten’s logic to individual level, however, what such institutions accomplish will be
to induce reflexivity though competitive claim-making. Akersmit sees political
representation as a pivot between individual self-understanding qua individual, and
individual self-understanding as a member of a collectivity, people, or functions of
representation.?”

The concept of representation cannot be exhaustively discussed. It’s wide and
ongoing. However the aggregate opinion of most theorists is that once the constituents
elect their representatives into a legislative body, those elected must represent the

interests of those that elected them in the first place and not their personal interests.

2.6. ACCOUNTABILITY

There is no one way of defining accountability. There is no agreement as to
what it means. In the introduction to this study, we have earlier defined accountability
in the prism of Schedler who saw accountability as a measure to prevent and redress
the abuse of political power.?’® The most accountable public sector agency or
institution is the parliament. Parliament is the highest representative body that is
collectively and individually accountable to the people. The core value of a limited
government is the expectation of justification of the power of the state through

effective service delivery. In other words, people anticipate that those acting on
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behalf of others are more likely to act in accordance with the interest of the
represented when they have to account for conduct and results. Accountability is an
institutional instrument of political order. It ‘involves establishing facts and assigning
causality and responsibility, formulating and applying normative standards for
assessing conduct and reasons given, and building and applying capacities for
sanctioning inappropriate conduct’?’’.The postulation here is that accountability
affects and is affected by the orderly organization and exercise of responsibilities and
power in a political society.

Accountability means being able to provide an explanation or justification,
and accept responsibility, for events or transactions and for one's own actions in
relation to these events or transactions. Accountability plays a particularly important
role in the public sector: It is about giving an answer for the way in which one has
spent money, exercised power and control, mediated rights and used discretions
vested by law in the public interest. It is fundamental to our system of government
that those to whom such powers and responsibilities are given are required to exercise
them in the public interest fairly, and according to law.?”8

Accountability has also been defined as a relationship between two actors,
where “A is accountable to B when A is obliged to inform B about A’s actions and
decisions, to justify them, and to suffer punishment in the case of eventual

misconduct”.?” Lindberg sees accountability as constraining government use of
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280
power,

which entails both preventing illicit behavior and evaluating politician’s
performance.?8! According to Iiihrmann et al this definition raised three related issues:
a. To whom a government is accountable,
b. For what it is accountable, and
c. How it is held accountable.??

They then define accountability “as the de facto constraints on the
government” use of political power through requirements for justification of its
actions and potential sanctions by both citizens and oversight institutions.?®* Lindberg
however argues that there is substantial variation in the degree to which accountability
actors other than voters constrain governments; such institutions can also exist in non-
democratic states.?®* Castiglione defines accountability as "a principle according to
which a person or institution is responsible for a set of duties and can be required to
give an account of their fulfillment to an authority that is in a position to issue rewards
or punishment.?%

Evans argues that in Western cultures accountability denotes that public
officials must be punished for their unaccountable actions in order to build public
trust.?®® The question now is why is accountability necessary and essential? Bentham

best captures the idea behind the necessity of accountability when he pointed out that

"the more strictly we are watched, the better we behave".?%” Nietzsche recognizes that
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people give account only when it is requested and only when that request is backed up
by power.?8

Lindberg opines that accountability is closely associated with authority though
not necessarily political authority. Puppets acting as extensions of someone else will
are not legitimately objects of accountability (even if puppets sometimes become
scapegoats in practice).”® He further stated that only actors with some discretion to
make authoritative decisions can be the object of accountability relationships.??

Accountability is about holding organizations responsible for performance
against pre-established objectives, as distinct from traditional financial accountability;
the focus is on delivering outcomes rather than the correct allocation of inputs.?! This
kind of accountability is a response to what is known as the principal-agent problem.
Because individuals are understood always to be in pursuit of their own selfish
interests. The notion of principal-agent explains how policy intentions can be
subverted by those designated to implement them.

Thus accountability denotes the mechanisms through which people entrusted
with power are kept under check to make sure that they do not abuse it, and that they
carry out their duties effectively’®? Takaya defined accountability as “an” official
personal obligations to carrying out assigned duties or activities and be responsible for

293

results or outcomes.””” Adegbite on the other hand conceptualized accountability as

“the obligation to demonstrate that work has been conducted in accordance with
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agreed rules and standards and the officer reports fairly and accurately on
performance results”?%*

Olowu posited that “accountability refers to answerability for one’s actions or
behavior.”?> Ujah sees accountability from the public sector point of view. He
operationalized public accountability as “a system whereby public officers are made
to give account of their stewardship to members of the public.” He emphasized that
public interest is supported to be crucial to public accountability; therefore public
bureaucracy and policy making are expected to reinforce public administration.?%¢

Adebayo made an attempt to exonerate the bureaucratic class by arguing that
“officials are constantly conscious of public accountability and are, therefore, anxious
not to make mistakes that would expose them and the system they operate, to public
crictism.”?%7

Ibietan does not agree with Adebeyo’s assertion and asserts that his position
does not reflect the correct and current situation and practice in the Nigerian public
bureaucracy. This is because there is so much inefficiency, ineptitude and general rot
due to rampant corruption, nepotism and sundry malfeasance in the public service.?®
Jide’s assertion cannot be faulted. It is well known that corruption is endemic and
pervades the Nigerian Public Service which renders accountability and transparency
very difficult.

Olowu’s definition of accountability has three crucial factors of responsibility

regarding mechanisms and a review system, rewards and sanctions. These are the
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implied indispensable roles of due process, transparency and feedback.?” In
Adegbite’s conception of accountability’s involves:

1. Structures in the public sector which help to reflect the preferences of the
public as citizen.

2. One of the five norms of good governance, the rest are efficiency;
transparency, rule of law, and legitimacy.

3. It involves the need to curb waste occasioned by inefficient use of public
resources and collusion between the top bureaucratic and political class in
rent-seeking and sundry corrupt practices.

4. The need for efficient management of the meagre resources in the face of
rising expectations from the populace for service delivery. 3

Staffan, a renowned scholar holds the view that there are different definitions
of the concept of accountability but he believes that the core characteristics of
accountability can be summarized as follows:

1. An agent or institution who is to give an account (A for agent);

2. An area, responsibilities, or domain subject to accountability (D for
domain);

3. An agent or institution to whom A is to give account (P for principal);

4. The right of P to require A to inform and explain/justify decisions with
regard to D; and

5. The right of P to sanction A if A fails to inform and/or explain/justify
decisions with regard to D.3%!

He emphasized that these characteristics may be expressed in various ways

and that none of these conditions specifies that these relationships have to be formally
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codified or that the agents and institutions involved are formal institutions or hold an
official office. Even if the individuals involved are indeed office holders such as
bureaucrats in a state body, their accountability relationship may be in part or wholly
informal.3%2

Murphy, is of the view that the form of accountability varies depending on the
context and, in particular, on who is the principal. When the principal is a higher
authority the direction of accountability is “upwards”. The direction of accountability
can also be “downwards” when the principals are citizens or a community; and
“horizontal” when it is part of a contract or partnership agreed for mutual benefit.?%
The concept of accountability is closely tied to concepts of democracy and
legitimacy. Those who govern have to answer for their actions to a wider
public either directly, when politically elected or appointed, or indirectly as
subordinates of politically elected bodies. If they fail to do so they can be substituted
in democratic elections. This constant threat forces the ruling government to
respond to the demands of a constituency, who can thus hold their government
to account.**

Accountability has its roots in the conceptualization of the state as a product of
a social contract between the state and the citizens. Every democratic constitution

espouses this ideal expressing the need to promote the interest of the citizens. The

citizens surrendered their natural rights and freedom of self-government to the state in
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exchange for the provision of social benefits. Thus, ‘the balance of power shifted
from the absolutist state to government by consent of the governed.”3?

As regards the principal-agent model of accountability Brandsma and
Adriaensen have noted, ‘the principal has moral superiority, he is the ultimate judge
of the agent’s behavior. He may install a variety of controls that in the end allow him
to sanction any misbehavior of the agent, whose pursuit of personal interests are
curtailed since he rationally tries to avoid being sanctioned. If the agent did not
behave according to the principal’s preferences, we have a situation of agency loss
which is considered a bad thing because the moral superiority of the principal has
been impaired.3%

In a representative government, the understanding is that elected political

307 In other words, the citizens entrust their

office holders exercise delegated authority.
collective powers to their representatives, periodically, to act on their behalf with an
expectation of delivery of public goods and services. The implication of this is that
the elected public officials do not have absolute power to determine their tenure, as
the citizens have the power to evaluate their performances, vis a vis the interests they
represented, and decide to either renew or terminate their mandates.

The main mechanism to ensure that representatives act in the best interest of
the public is the existence of periodic elections, the key instrument that voters have to
both retrospectively sanction elected officials and prospectively select “good”

candidates who are honest and share their policy goals.?%

Ricardo Pelizzo, and Stapengurst Frederick, Government Accountability and Legislative Oversight
(New York: Routledge, 2013). 200 —-212

Gijs Jan Brandsma & Johan Adriaensen, ‘The Principal-Agent Model, Accountability and
Democratic Legitimacy’, in T. Delreux, J. Adriaensen (eds), The Principal-Agent Model and the
European Union. (Palgrave Macmillan Cham. 2017) 35-54.

Klasnja Marko & Titiunik Rocio, ‘The Incumbency Curse, Weak Parties, Term limits, and
Unfulfilled Accountability’,[ 2017] 111 (1) American Political Science Review, 129-148. In
Omololu Fagbadebo, note 22, 125.

308 Ibid, 126.
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2.6.1. Components of Accountability

Accountability comprises of four components.

1.

309

Horizontal accountability
Abuses by public agencies and branches of government are checked by state

institutions, such as the legislature and anti-corruption agencies.

2. Vertical accountability
This is the means through which officials are enforced to perform effectively
by citizens, mass media, and civil society.
3. Diagonal accountability
Citizens are directly engaged in horizontal accountability institutions.
Limited effectiveness of civil society’s watch dog function is augmented by
breaking state’s monopoly on responsibility for official executive oversight.
4. Social accountability
Accountability is ensured by civic engagement. Regardless of the forms of
government or accountability, the legislature plays a crucial role in
promoting government accountability.
Figure 2.2: Concept of Accountability
Horizontal Accountabjlity
Executive <— Civil Legislature/o:ersight
Vertical Diagonal
Accountability Accountabilj
Social
Citizens Accountability

Source: Improving Democratic Accountability Globally, a Handbook for Legislators
on Congregational oversight in presidential systems.

309 'See diagram 1 as illustrated in Improving Democratic Accountability Globally, a Handbook for
Legislators on Congregational Oversight in Presidential Systems, (GOPAC, World Bank Institute,

2013)
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In a networked governing system like the presidential system, with a fixed
term of office for elected officials, vertical accountability occurs at the end of the
constitutionally mandated term of office. Thus, ‘elections are the chief mechanisms of
vertical accountability’. As Love and Windsor have noted, the citizens could, through
the ballot box, compel their leaders to take the preference of voters seriously by
allowing the citizens to punish or reward leaders for the promises and performance.*!”
The aim of horizontal accountability is ‘to sanction malfeasant or corrupt
officeholders before they have an opportunity to seek re-election.?!!

However, these two mechanisms could fail to ensure answerability and
enforcement. For instance, in a political system where populism and popular supports
blur vertical accountability, electoral process would fail to effect a change of
leadership.’!'? Similarly, agencies of government could be subject to manipulation or
compromised to function ineffectively. In these cases, accountability becomes futile
while the citizens suffer under the siege of governance crisis. To this end, a new sets
of accountability, the diagonal relationship between the formal institutions of
horizontal and vertical mechanisms and the non-formal agents such as the civil
society and the media, to enforce accountability, directly, emerges beyond the formal
institutions and agencies are the informal state actors that fill in the accountability gap
that formal institution leave. In this wise, members of the public in conjunction with
the ‘civil society organizations’ and an independent media can use a board range of
actions and mechanisms to hold the government and public officials accountable,

directly or through the formal institutions of accountability as in the case of some

310" Love J. Gregory and Windsor C. Leah, note 42, 1-14.

311 Boas C. Taylor, F. Daniel Hidalgo, and M. A. Melo, ‘Horizontal but Not Vertical, Accountability
institutions and Electoral Sanctioning in Northeast Brazil’, in, Thad Dunning, Guy Grossman,
Macartan Humphreys, Susan Hyde, and Craig Melntosh, eds. Metaketa 1, the Limits of Electoral
Accountability. (New York: Cambridge University press, 2018) 2-3.

312 Boas C. Taylor, F. Daniel Hidalgo, and M. A. Melo, note 311, 25.
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impeachment episodes in Latin America.

313

A topology of Accountability was

developed by World Bank Institute GOPAC which recognizes the different legislative

oversight mechanism and these mechanisms are classified as having high or low

enforcement/sanctions capacity as illustrated in table 2.1 below.?!4

Table 2.1:

Typology of Accountability with illustrative examples

Accountability Accountability Accountability | Accountability
Within outside outside outside
government government government government
(horizontal) (vertical) (diagonal) (social)
high Supreme audit | Elections Parliamentary | Public  interest
enforcement/ | institutions Professional hearings law Freedom of
sanctions Legislative Codes of Conduct | Admin. Review | Information
capacity committees National/ Councils laws
Interpellations international
courts standard-setting
Enforcement bodies
agencies Accreditation
agencies
Referenda
low Questions/ Policy  research Citizens’
enforcement/ | question  period | Service delivery charters Citizen
sanctions Ombuds  offices | surveys Oversight
capacity Advisory boards | Investigative committees Civil
Inter-ministerial journalism society
committees Blue ‘watchdog’
ribbon panels institutions

‘Sunshine laws’

See Table 2.1 as illustrated in Improving Democratic Accountability Globally,

a Handbook for Legislators on Congressional oversight in presidential systems.

This typology has the following characteristics:

313

Omololu Fagbadebo & Ruffin Fayth, ‘Between old and the new: Comparing the effectiveness of

the pre- and post-colonial administrations in Nigeria’, [2016] 16 (1) African Journal of indigenous
knowledge systems, 148-159.

314

See Table 1 as illustrated in Improving Democratic Accountability Globally, a Handbook for

Legislators on Congregational oversight in presidential systems, (GOPAC, World Bank Institute,

2013) 3-4
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1. Accountability initiated by civil society has limited enforcement and sanctions
capacity.

2. Strongest accountability institutions and mechanisms lie within the state.

3. Citizens and citizen groups and state accountability institutions are connected
by social (and diagonal) accountability.

The following factors are crucial for both civil society and state institutions to
play an effective role:

1. Quality of democracy and political space for legislative oversight, freedom of
expression and information.

2. Capacity of citizen engagement, civil society and state accountability
institutions.

The foregoing requires clear application of standards and access to
information for utmost effectiveness.’!> There is also the notion of principal agent
accountability that is similar to representative accountability which is defined as the
relationship between the elected officials and the people who voted for them.3'¢

Accountability is also associated with human rights. This can complement
financial or results based management approaches “with a concern for impacts on

317 Piron observes that human

individual or the effectiveness of redress mechanisms.
rights are included in certain memoranda of understanding between donor and
recipient governments as an integrated part of mutual accountability. However, she
notes the understanding of human rights is a narrow one and does not cover economic

and social rights, including the right to development that the civil society network

demands. Rather, such agreements between governments tend to be about the

315 GOPAC, World Bank Institute, note 314, 4.

316 Richard Mulgan, note 1, 41.

317 Jide Ibietan, ‘Corruption and Public Accountability in the Nigerian Public Sector: Interrogating the
Omission’, [2013] European Journal of Business and Management.
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protection of political and civil rights and are used as a good governance condition if
the recipient government violates these rights, donors can withdraw their aid.?'8

Accountability is also associated with the notion of civil society as the
watchdog of the state, it needs watching because it can be not only corrupt but also
tyrannical. Stemming from seventeenth and eighteenth century Western European
political thought, what is seen as a fundamental challenge for society in sustaining its
contract with the state is ensuring that those who exercise power can be held
accountable and even punished.?!”

Accountability therefore can be seen on the necessity of those elected into
parliament or government at any level to be responsive to the needs and desires of
their constituents who elected them in the first place. Their actions as representatives
of the people must be in consonance to the various interests of their constituents as
they are holding their mandates on their behalf as a public trust. This concept is based
on the premise that parliament, as the highest representative organ of government, has
the duty to check on the activities of the executive through a number of measures. The
mechanisms employed to achieve that has in modern literature been referred to as

parliamentary accountability.

2.7 THE CONCEPT OF POPULISM

There is much debate in the academic literature as to the meaning of
“populism,” and indeed as to whether populism has a sufficiently fixed meaning for it
to qualify as a useful concept in academic analysis. Within general discourse, the

label populist is applied to a bewildering array of political figures and movements,

318 Laure-Hélén Piron. ‘Human Rights and Poverty Reduction, the Role of Human Rights in
Promoting Accountability’ [2005] Oversea Development Institute (ODI), London 51-64.

319 David I. Brown and Mark H. Moore, ‘Accountability Strategy and International non-Governmental
Organization, the House Center for Nonprofit Organization’. [2001] (7) The Kennedy School of
Government; Harvard University, working paper. 569-587
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from Donald Trump and Bernie Sanders in the United States to Hugo Chavez in
Venezuela and Victor Orban in Hungary. If anything unifies these political figures, it
is not their political ideology. Nevertheless, it has been convincingly argued by
scholars that populism retains a coherent core of ideas, notwithstanding the different
ideological valence of self-described or ascribed populists.*?* Mudde and Kaltwasser
adopt what they term an ideational approach, defining populism as “a thin-centered
ideology that considers society to be ultimately separated into two homogeneous and
antagonistic camps, ‘the pure people’ versus the ‘corrupt elite,” and which argues that
politics should be an expression of the volonté générale (general will) of the
people.”3?! They note three understandings of the people in this account: as sovereign,
as the common people, and as the nation.**?

In a similar vein, Miiller argues that populism is a particular moralistic
imagination of politics. It sets a “morally pure and fully unified people against elites

323 Populists are also

who are deemed corrupt or in some other way morally inferior.
anti-pluralist and believe that only they can represent this pure people.*?* Miiller
identifies broadly the same three senses of people as do Mudde and Kaltwasser, the
body politic, the common people, and the nation.*?*> The notion of a pure and unified
people may be a fiction but it provides the ideological core of populism. Canovan
characterizes populism as a reaction against existing power structures that claims

legitimacy through its appeal to the sovereign people. She identifies three different,

but often overlapping, senses of the people in these invocations, the united people (the

320 QOran Doyle, ‘Populist Constitutionalism and Constituents Power’ [2019] German Law Journal,

164

321 Cas Mudde and Crisébal Rovira Kaltwasser, ‘Populism: A very Short Introduction’ [2017] (5)
Oxford University Press, 8

322 Tbld, 9.

323 Jan-Werner Miiller, What is Populism (University of Pennsylvania press, 2016) 19.

324 TIbid, 22.

325 Jan-Werner Miiller note, 323
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nation as against the parties and factions that divide it), the ethnically homogeneous
nation, and the common people.2°

Barber sees populism as a brand of groupthink in which a leader establishes a
direct connection with the people and, by virtue of this connection, is able to govern
outside the established constitutional processes of the state.’?’” He argues that
populism is a critique of how policy decisions have been made, an accusation that the
proper mechanisms of constitutional government have been subverted. But not all
forms of subversion are populist. Populism can be distinguished from other types of
constitutional dysfunction. Populists are not tyrants or dictators, though, as populism
develops, they might slide into these forms of state. Tyrants and dictators rule without
the support of the bulk of the people, using fear and coercion as primary tools of
government. Populists, in contrast, rely on the support of the people for their power-
though, like all rulers, they buttress this support with coercion against some state
members. Whilst we should doubt the claim commonly made by populists that they
speak for the people as a whole, populists, as opposed to tyrants, succeed in securing
the support of a sizable part of the people. Perhaps as a corollary of this, democratic
structures of control continue to exist in the populist state, though in an attenuated
form. Populists subvert constitutional government but do so in a manner that brings
much of the people along with them, and which allows and requires the basic
structures of a democratic state to remain in place.’?
The primary feature of populism is the existence of a leader who claims to

have and to a significant extent is able to make good on the claim to have a direct,

unmediated, connection with the people of the state. Vladimir Putin in Russia and

326 Margaret Canovan, Trust the People! Populism and the Two Faces of Democracy, [1999] (2)

Political. Study, 47.
327 Nick W. Barber, Populist Leaders and Political Parties, (Cambridge University Press 2019) 129.
328 Tbid 130.
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Recep Tayyip Erdogan in Turkey are two contemporary leaders who broadly fit this
model, this study will add President Donald Trump. Jan-Werner Muller chronicles the
ways in which populist leaders create what he calls an aesthetic of "proximity to the
people." So, for example, some populist leaders make use of the media to
communicate directly with their people, appearing on phone-in shows where callers
can raise questions with the leader and, at times, making decisions in response to
these calls. To give an extreme example, Miiller recounts an incident in which Hugo
Chavez ordered the deployment of tanks during one of these broadcasts. The
importance of such exercises is twofold. The populist leader shows herself to have a
direct connection to the people, listening to their concerns, and, in addition, can
respond to these concerns without having to negotiate the decision through
constitutional structures. As Miiller notes, there are echoes of Rousseau's conception
of democracy in the way in which populist leaders present themselves to their
people.’?

Rousseau, pointed out that the populist leaders asserts that there exists a
general will within the people and, moreover, that she has a special capacity to
identify and articulate that general will. Impediments to the vindication of this general
will are, then, impediments to the operation of democracy. The populist leader in
contrast to the tyrant-invokes democratic values to legitimate her decisions and the

circumnavigation of constitutional processes in the execution of these decisions.**

329 Jan Werner Moller, note 323, 130.
330 Jean-Jacques Rousseau, note 57.
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2.8

2.8.1

THEORITICAL FRAMEWORK

NOTABLE THEORIES OF LEGISLATIVE ACCOUNTABILTY

Some theories of legislative accountability were referenced when
analyzing the conceptual framework. However it is still pertinent to
briefly state some. These are:

L.

II.

1.

IV.

VL

VIL

VIII.

IX.

Prinicipal — Agent Theory: This Theory posits that legislators (agents)
are accountable to the people (prinicipals) who elected them.
Sepereation of Powers Theory: This suggests that separation of
powers between the three (3) organs of government promotes
accountability.

Institutional Theories: Emphasise the roles of Institutions in shaping
behavior and promoting accountability.

Public Choice Theory: Suggest that legislators are motivated by self
interest and may priotize personal gain over public interest.

Social Contract Theory: Posit that government derives their authority
from the consent of the governed.

Diffusion Innovation Theories: This Theory suggests that ideas and
practices can spread from one context to another. In Nigerian, studying
the United States can inform innovations in legislative accountability.
Others Theories include:

Organization Theory

Stakeholder Theory

Transparency and Accountability Theory

Democralic Government Theory
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2.8.2 CORRELATION BETWEEN POPULISM, ACCOUNTABILITY,
AND REPRESENTATION

There have been debates about the mode of political representation, as to how
best the voices of the people can be heard. Is it through popular participation like
direct voting of the electorate, through referendum or plebiscite? The concept of
populism is gaining traction because there is a viewpoint that believes that there is
lack of responsiveness and accountability of various forms of representative systems.
More so, the two basic mechanisms of horizontal and vertical accountability which
are used to hold the legislators to account by the electorate can fail to ensure
answerability and enforcement. For instance, Love and Windsor hold the view that in
a political system where populism and popular supports blur vertical accountability,
electoral process would fail to effect a change of leadership.*3! Similarly, agencies of
government could be subject to manipulation or compromised to function
ineffectively.?*? Roberts believes that contemporary scholarship mainly addresses the
crisis of political representation as the key facilitator behind the emergence of
populism.>3* Some scholars have stated rightly in my view that the major reason
behind different root causes of the crises is government lack of responsiveness to
citizens’ demands and interests. This creates political space to mobilize anti-elite or
anti-establishment popular sentiments.** Zilla on the other hand states that
representative democracy brings with it two differentiations. On the one hand, a

vertical difference between rulers and constituencies that allows inequality in access

31 Love J. Gregory and Windsor C. Leah, note 42, 1-14.

332 Taylor C. Boas and Daniel F. Hidalgo and M. A. Melo, ‘Horizontal but Not Vertical,

Accountability Institutions and Electoral Sanctioning, Northeast Brazil’, in, Thad Dunning and

Guy Grossman and Macartan Humphreys and Susan Hyde and Craig Melntosh, (ed), The Limits of

Electoral Accountability. (New York: Cambridge University press, 2018). 24

Kenneth Roberts, ‘Populism, Political Mobilizations, and Crisis of Political Representation’, in C

de la Torre (ed), The Promise and Perils of Populism, Global Perspectives (University Press of

Kentucky, Lexington, KY, 2015) 140-141.

334 Persson Tabellini, and Trebbi, ‘Electoral Rules and Corruption’, [2003] 1 (4) Journal of the
European Economic Association 960
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to political power and the risk of tyranny by the ruling minority. The author calls this
‘the dilemma of incongruity’ that can be attenuated by introducing power control and
power dispersion mechanisms.?3

On the other hand, a horizontal differentiation exists between preferences that
are strongly represented (or considered in the decision-making process) and those that
are only weakly represented (or not considered at all), with the risk of tyranny by
majority will. He further stated that “from the perspective of those citizens whose
preferences might not be included in the process of policy-making but who are
nevertheless bound to or affected by political decisions, representative democracy
might resemble heteronomy’.?3 He calls it “the dilemma of disparity’, which can be
reduced by protecting minorities, enhancing pluralism, diversifying representation,
and fostering participation.

Issacharoff opines that “the problem is not a rejection of democracy, but too
much democracy.”*’ Citing the Brexit example and the UK’s Supreme Court
performance, Issacharoff asserts that court should serve to reinforce the constitutional
constraints necessary for democratic governance. Muller explains the position in
Western Europe democracies is to direct the whole political development ‘toward
fragmenting political power (in the sense of checks and balances, or even mixed
constitution) as well as empowering unelected institutions or institutions beyond
electoral accountability, such as constitutional courts, all in the name of strengthening

democracy itself’.3® He referred to this as “constrained democracy” as a model

followed by the European Union. As a result, the outcome is a political order

335 Claudia Zilla, Defining Inclusion from the Perspective of Democracy and Citizenship Theory

(IPSA Congress 2016) 9.

Claus, O., Referendum vs. Institutionalized Deliberation: What Democratic Theorists Can Learn
from the 2016 Brexit Decision, [2017] Daedalus: The Journal of the American Academy of Arts &
Sciences. 19— 21

Samuel Issacharoff, ‘Safeguarding Democratic Institutions’, [2017] International Journal of
Constitutional Law Blog, 4

338 Jan-Werner Miiller, note 323, 19.
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‘particularly vulnerable to political actors speaking in the name of the people as a
whole against a system that appears designed to minimize popular participation’.3*°
This also affects party democracy.3#°

Aiterio believes that there are two approaches to populism, one is “reactive
approach” and the other “structural.”**! The reactive approach means an intuitive
response where popular participation is restricted by avoiding referendum or any type
of popular public engagement.’? Constitutional Courts and judicial review are
instruments used in this approach to structural popular participation.

However it is the view of this study irrespective of the reasons the populace
give in voting on any issue, their decisions must be respected and remains sacrosanct.
It does not lie in the hands of the political elite to subvert the will of the people for
whatever reason. This was ably demonstrated with the Brexit in the UK, despite
reservations of the elite, the popular will of the people expressed in the referendum
was carried through. This is how it should be, this study agrees that at times popular
decisions by the people may be wrong but we are struck by it.

13

Arato suggested that “when representation through elections falls, courts

potentially yield a second democratic channel that becomes all the more important
under a populist regime.343
The reactive approach as discussed earlier seems to have its drawbacks and it

is believed to be self-frustrating. So, the need for a structural approach that focuses on

the creation of incisures, and inter-dependent institutions based on idea of

339 Ibid, 96.

340 Christopher Bickerton and Invernizzi C. Accetti, ‘Populism and Technocracy’, (2015) in Rovira

Kaltwasser and others. (eds), The Oxford Handbook of Populism (Oxford University Press, 2017)

337, 338.

Claudia Zilla, note 335, 9. in Ana Micaela Aiterio, Reactive vs Structural Approach, a Public Law

Response to Populism. (Cambridge University Press, 2019) 271.

342 1bid, 272.

343 Andrew Arato, ‘Populism and the Courts’ [2017] International Journal of Constitutional Law
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participation is more preferred. This approach believes that populism should be
institutionalized by including it in the constitution of various countries. It emphasizes
constitutionalism or put succinctly “popular constitutionalism” because of the crises
of representation which include, but not limited to high levels of corruption, distrust
between electorate and representatives, ineffective representation by elected
representatives and so on., this approach of popular constitutionalism can be a useful
concept in resolving the various crises of representation. 44

Popular Constitutionalism advocates that ‘the views of ordinary people about
constitutional meaning should play at least as large a role in constructing the nation’s
constitutional understandings as do the views of elites, and especially the views of
Supreme Court justices’. It also promotes the idea of a flexible, not fully
comprehensive, constitution and of an extra governmental interpretation of it. This
aspect challenges judicial supremacy, and in certain cases, even refutes any form of
judicial review. It also seeks a greater democratization and participation in political
and economic institutions, and reaffirms the relationship between law and politics. 3%
Alterio believes that there are convergences and divergences between both concepts.
The first and fundamental convergence is that both preserve the role of popular
culture, of ‘the people’, in political, giving it a strong role.34¢

Tushnet’s however prefer to use the term “General Will” instead of “Popular
Will” in the conception of the effect of legislative impotence that will invariably lead

to the ‘capacity of the people to join together into a community and legislate to

enforce their common interest’.>*’ Thus, rather than a rational process constructed via

344 Pierre Rosanvallon, Democratic Legitimacy. Impartiality, Reflexivity, Proximity (Princeton

University Press, Princeton, NJ, 2011) 16.

345 Tbid, 17.
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the public sphere, the populist notion of general will ‘which is always in the right and
always works for the public good’ is based on the unity of the people.?*®

In this sense, the people become ‘substantive’ as they go beyond elections and
representation, vindicating a more spontaneous relationship and a direct consensus
between them and the leader. In this manner, populists seem to assimilate popular
sovereignty and governmental institutions.** Since populist government is the
government of the people, it is believed that it challenges precariousness.>*°

Populism is also related to the concept of constituent power constitutional
checks and balances impede both the expression and the implementation of popular
will, making them a prime target for populist dissatisfaction. Constitutional standards
are managed by a legal and political elite that stands in putative opposition to the pure
people, the will of whom the populist leader channels. There is thus a strong
association between populism and the dismantling of constitutional constraints.*>! Yet
in other ways, constitutional democracy may lend support to populism. Whereas the
constituent power is unfettered by any legal or moral constraint, constituted powers
are according to Schmitt, necessarily constrained. An important implication of this for
Schmitt, to which we shall return later, concerns constitutional amendment: as the
amendment power is constituted, it cannot be exercised in a way that erodes the
identity and continuity of the constitution as an entirety.3>?
Corrias, presents a populist reading of constituent power stating, “The notion

of constituent power refers to the authority to make the constitution and thus to

institute the legal order. It belongs to the people. As constituent power, the people is

38 Tbid, 992.

Ana Micaela Alterio, Reactive vs Structural Approach: A Public Law Response to Populism,

(Cambridge University Press, 2019). 57
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understood to already exist prior to and independent of the constitutional order.”3>?

Joel advances a democratic theory of constitutionalism based on an analysis of
constituent power.*>>* He argues that not just the ordinary workings of the constitution
but also its manner of creation and alteration should be democratic. In particular, he
maintains that the constituent power of the people should be allowed to reemerge to
challenge an existing constitutional order. He builds this argument on Schmitt’s
theory of constituent power, describing constituent power as “par excellence a
democratic concept.”??

The suggestion of a populist constitutionalism is apt to raise heckles. Halmai
contends that populist constitutionalism is an oxymoron: there can be populist
constitutions, but there cannot be populist constitutionalism, because the values of
populism are antithetical to the values of constitutionalism.*>® This approach insists on
an understanding of constitutionalism as a moral value. This is a valid position within
political thought, the most focused and distinctive claim being that constitutionalism
connotes the value of constrained government.*’ Constitutionalism, however, is often
used in a more neutral way to capture simply the practice of government under a
constitution, which allows it to be juxtaposed with almost any adjective.’>® Populism
supports top down mechanisms; popular constitutionalism upholds bottom up

mechanisms of participation.®>
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Populism is a perversion of democracy rather than a refutation of it. The
populist leader claims the support of the electorate and enjoys, to some significant
degree, the support of a portion of that body. Whilst the subversion of constitutional
structures may be a feature of populism, their maintenance, in some form, is also a
feature of this form of rule.’®® But populism is far from being idea. In reality it is a
matter of degree, it can be found in states and to some extent in leaders at various
levels seeking elections or the people’s mandates to political offices. Any sensible
politician running for office will seek to appeal to people's emotions. Many will hope
to convince the electorate that it is they, rather than their opponents, who truly speak
for the people; most will seek to build a personal connection with voters. When the
constitution is functioning well, those who succeed in the electoral process find that
their capacity to act is constrained within constitutional structures that compel them to
discuss and compromise with others.

Democracy as earlier stated here ensures accountableness of public officials to
the electorate. This can be effectively done through the legislature as an institution
and representatives of the people. The concept of populism seems to deviate from this
norm. It creates a strong leader that instead of being accountable to the people through
an elected legislature, panders directly to the emotions of the people therefore
rendering the legislature impotence. This legislature’s impotence will incredibly lead
to unaccountability of the institution as the strong leader will have a direct strong
connection with the people. Therefore, populism is averse to democracy and
legislative accountability. It encourages legislative subversion and greatly declines
legislative accountability, including the executive and judiciary. A populist leader is

hardly accountable to the people. The most affected is the representational function of

360 David Landau, note 351.
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the legislature. The electorate will be more inclined to follow the strong leader and
will not have time to hold the legislature accountable. The institution becomes
irrelevant and impotent. The principle of separation of powers cum checks and
balances will also be eroded.

The leader's personal connection with the electorate then becomes one source
of her political capital; capital that is then used to facilitate their engagement within
the constitutional order. On occasions, even in normally well-functioning
constitutions, a leader may be able to use this political capital to by-pass these normal
constitutional structures and to avoid the discussion and negotiation normally required
before action. Here, the pathology of populism can arise within an otherwise non-
populist system.*! In a political system where political parties are strong and play
their role as a medium between government and party members, populism will be
weak. It only flourishes when parties are weak and unable to perform its role
effectively. This study is of the opinion that the concept of populism seems to
deinstitutionalize democracy as a popular leader will subvert democratic institutions
like the parliament and deal with the people directly, in such situation accountability
both vertical and horizontal will be seriously impelled.

The best democratic way of showing lack of public trust and disaffection with
the peoples’ representatives in the parliament is through a free and fair election and
not through directly appealing to the emotions and sentiments of the electorate by a

populist leader.

361 Archie Brown, The Myth of The Strong Leader: Political Leadership In The Modern Age, (Basic
Books, 2014] 326
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2.9 REVIEW OF LITERATURE

2.9.1. Legislative Accountability

It is pertinent now to relate these concepts to legislative accountability,
particularly with the legislative function of representation, and the accountability of
the legislators to their constituents. Jumbo and Fagbadebo hold the view that
democracy survives if it brings about-good governance which in turn promotes the
well-being of the citizenry.’®> A strong legislature is one of the determinants of
accountability and democratic survival.?%

Lawan holds the position that the existence of the legislature is central to the

promotion of transparency and accountability in a democracy.>®*

The importance of
the legislature in advancing and promoting the interests of their constituents cannot be
over emphasized. This is more so in a presidential system of government being
practiced in both Nigeria and the United States of America where the effectiveness of
good governance in its presidential system is anchored on the principles associated
with public involvement and accountability. Accountability through reasoned decision
making is central to administrative law both rulemaking and adjudication.’®> Rose-
Ackerman is of the view that United States Congress passed the Administrative
Procedure Act as a way to constrain the executive and remains a pillar of the modern
administrative state that helps to justify the delegation of policymaking

responsibilities to cabinet, departments and independent agencies,**® The authority to

adopt laws, allocate public resources and establish policies affecting individuals and

362 Qjo C. Jombo and Omololu Fagbadebo, ‘Integrity Deficit as an Impediment to Effective

Legislative Oversight in Nigeria’, Omololu Fagbadebo, note 22, 132
363 Poteete Amy R., note 124.
364 Ahmed M. Lawan. In Attahiru Muhammadu Jega, Haruna Wakili and Ismaila M. Zango (eds.)
note 125, 151-164.
S. Rose-Ackerman, ‘What Does “Governance” Mean?, [2006] An International Journal of Policy,
Administration, and Institutions, 1-5.
366 Tbid, See The Administrative Procedures Act of 1946.
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organizations makes legislatures among the most significant institutions in society.*¢’

As earlier stated in this literature, the legislature in carrying out its functions of
oversight holds the executive horizontally accountable, while the representational
function of the constituents holds their legislators vertically accountable. Some of the
mechanisms used in holding individual legislators accountable include elections,
recall and so on.

Ofuson asserts that the test of democracy is the extent to which parliament can
ensure government remains answerable to the people and that parliamentary
accountability should be encouraged because it helps to promote good governance
and hold the government political appointees, and head of government agencies to
account.’® He further gave reasons why parliamentary accountability in general and
in South Africa in particular should be promoted. These include:

1. It serves as a representative of the down trodden and common people of the
country since members of parliament are elected representatives, they must act
in the public interest and be accountable to the people.

2. Funds monitoring.

3. Law making 3¢
Parliamentary accountability, he affirms is one of the key to effective and

efficient political administration. It serves the function of enhancing public
confidence in government and ensures that the government is close and responsive to
the people it governs.

Political or legislative accountability is of a more inscrutable nature. In

democracies, it depends, on the one hand, on the form and mechanisms of political

367 James Griesemer ‘Searching for legislative accountability rebuilding citizen trust in the legislative

process’ (Report of the University of Denver Strategic Issues Panel on Legislative Accountability,
2015) 3.

368 Adebimpe Ofuson, note 40, 2.

369 Tbid, 3.
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representation, linking citizens to their legislators, and, on the other hand, on the
formalized relationship between executive and legislative powers. Both types of
political accountability rely on a rather weak power of control because the position of
the agents in those two relationships is comparatively stronger in either their
knowledge or their ability to control the agenda. Ultimately, legislators can be voted
out of office by their constituencies, although governments can be brought down by
parliaments (though this does not apply in presidential systems), but whether this is
the result of the process of strict accountability for what legislators or governments do
while in office or of a more general political evaluation, subject to opinions trends, by
the electorate remains a moot point.’’”® Either way, legislative accountability gives
power to the electorate to sanction their representatives that do not meet up to their
expectations by refusing to re-elect them. This is a powerful mechanism tool.

Burke describes representative (legislative) accountability as your
representative owes you not his industry only, but his judgment; and he betrays,
instead of serving you, if he sacrifices it to your opinion".3”!

MacCarthaigh sees parliamentary or legislative accountability as the
"obligation of the executives to reveal and defend its decisions (both ex-ante and ex-
post) to the elected representatives of the people.?’? This definition is however very
restrictive, it deals with one of the functions of the parliament which is oversighting
the executive. This entails only collective accountability, the legislatures need to be
accountable to the people who voted them into power. Individual accountability of the
legislators to their constituents was completely left out. The legislators also owe

collective accountability to the electorate and the nation in general to ensure that laws

Dairo Castiglione, note 285.

371 Edmund Burke, note 232, 148.

Muiris MacCarthaigh, Governance and Parliamentary Accountability, (Research Gate, December
2007). 78
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enacted are for the general interest of the people. Accountability is the most
fundamental element of government in democratic politics.?”?

To Senator Grassley of the United States Congress, legislators are merely
representatives of the people. He says “We are not better than the people we represent
and we are not, by definition and determination, different than the people we
represent. We are, as representative government intends, the people themselves. I hold
this view in all votes that I cast and all legislation that I introduce. The United States
Government must be accountable to the people."3’* As a result of this advocacy for
accountability he supported, along with other Senators 37> the passage and adoption of
the Congressional Accountability Act. 37¢ With this passage members were subjected
to the same accountability tests like businessmen and women.

A working definition of Legislative accountability therefore connotes that in
taking policy decisions, legislators should collectively or individually take into
consideration the interest and poly preferences of their constituents. This will enable
the constituents to hold them responsible for specific decisions they make on their
behalf, reward them, if they are accountable and punish them at the polls, if not.

However, there are scholars who are of the opinion that incorporating
constituent’s preferences into the factors guiding the exercise of legislative decisions
will amount to them pandering to the wishes of their constituents. Critics use this term,

under the assumption that the preferences of the constituents are ill informed, or just

373 Tbid,

Charles Grassley, and Jennifer Shaw Schmidt, ‘Practicing What We Preach: A Legislative History
of Congressional Accountability’, [2012] Harvard Journal on Legislation, 35.

Tim Mak, ‘Senators Joseph Lieberman: Hold White House accountable’, Politico Now Blog,
(2012).

Congressional Accountability Act of 1995.
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simply irrational. This is not limited to legislators but also relates to judges as to their
exercise of judicial discretion.3”’

This study does not agree with this proposition. Elected officials like
legislators must often than not ‘pander’ to the interest and preferences of the
constituents as long as they are holding their mandates on their behalf. However if it
becomes necessary to deviate from constituents interest and preferences, it must be
for the overriding national or collective interest. Constituents must then be so
informed and educated accordingly in order to carry them along.

In answering the questions earlier noted as to who is accountable, to whom,
and for what? This study is of the view that it's easier in the case of legislative or
political accountability, where this operates as a general mechanism through which
citizens hold their legislators accountable through the electoral process. The questions
of whom and to who would seem straightforward. Less clear is the answer to the
question for what. Indeed, the relationship between the actions and decisions of
politicians and the direct consequences is a matter of intense political contention.
Besides, no simple mechanism can be devised to hold politicians and governments
accountable for the series of often-unrelated decisions that they take during the period
they are in office. The mechanism to be adopted in holding legislators accountable
will depend on the circumstances of the case. If it is specifically directed to a policy
issue affecting the constituents, then the legislator will be individually or vertically
held accountable for such policy issues but if the issue is of general nature like
passing or amending budget, contentions issues in the constitution, the legislators will

be collectively or horizontally be held accountable.

377 James L. Gibson & Michael J. Nelson, ‘The Least Accountable Branch’, [2019] (55) Connecticut
Law Review, 30
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One of the factors that assist the electorate in holding their legislators
accountable is information dissemination about their activities in parliament. The
essence of information to the electorates in order for them to be able to hold their
representatives accountable is a sine qua non. Madison captured this very sullenly in
one of his federalist papers when he pointed out that:

A popular government without popular information or the means of

acquiring it, is but a Prologue to a Farce or a Tragedy or perhaps

both. Knowledge will forever govern ignorance, and a people who

mean to be their own governors must arm themselves with the power
knowledge gives.’”®

De Tocqueville puts it in other words: "The concentration of power and the
subjection of individuals will increase amongst democratic nations in the same
proportion as their ignorance."3”’

Carey asserts that legislative accountability depends on professional ambition
among legislators. Professional ambition may be a purely venal desire for personal
advancement, or a purely altruistic desire to serve others by promoting policies that
advance some conception of the public interest, or some combination of these.
Whatever the motivation, ambition implies the desire to cultivate electoral resource —
re-nomination, or else nomination or appointment to an even better office, campaign
financing, and good favor among voters. It also implies that legislators value access to
resources within the legislature itself, such as leadership positions, assignments to key
committees, access to support staff, big offices, perks, and such. Ambitious legislators
curry favor with political actors who can provide these key resources. The ability to

withdraw favor, and so deny the resources that fuel professional advancement, is the

enforcement mechanism behind accountability. Overall, accountability should

378 James Madison, Letter to W. T. Barry, August 4, 1822. < https://www.loc.gov/resource
/mjm.20_0155 0159/?sp=1>
379 Alexis de Tocqueville, note 39, 1840.
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maximize legislative effort and responsiveness to the principal’s preferences, and
minimize corruption and other abuses of power at the principal’s expense.*%°

The question that now arises is “what is the rational for legislative
accountability?” The rational is due primarily to an age of grave distrust of the
fundamental institutions of democracy including the legislature. A panel of experts
came to the conclusion that the absence of collective institutional accountability is one
of the reasons that legislatures are a prime target of the political dissatisfaction
expressed by many citizens.*8! In the American Congress, unfortunately, government
stumbling and legislative ineffectiveness describe how many citizens view the
situation in Congress.*®? This study leans towards this assertion and further states that
in some states and local legislative bodies in Nigeria the level of distrust is higher as

well. A significant consequence of this frustration has been a dramatic decline of

citizen trust in government in general and in legislative bodies in particular.

2.9.2 Legislative Accountability and Representation

The concepts of accountability and representation have been exhaustively
analyzed in this literature. One of the main functions of the legislature is representing
the interest of their constituents that voted them into power. Representation is the
central role of the legislature; the complexity of modern administration has made it
impossible for the people to run the affairs of the state as it was in the early Greek
City-States.’®* Roberts believes that legislators play dual roles. First, they represent
their people to government, and second, they represent government in their

constituency.’® The functions of representation enhances the legitimacy of public

380 John M. Carey, note 20, 12.

James Griesemer note 367, 4

382 Tbid, 4.

383 A. Kunle Awotokun, note 143, 1-2. In N. C. Ewuim, D. O. Nnamani, and O. M. Eberinwa, note
250, 145.

384 F.O. Roberts, note 253.
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policy, reduces alienation and reduce estrangement between government and the
governed to enhance stability in the system.*®> One of the voluminous works done on
representation as stated earlier is that of Hanna Pitkin.38¢

However Karen and Amy believe that a crucial element in her work was
relatively neglected, they referred to it as “potentiality”, the subjective idea that to be
represented, citizens must feel that someone would defend their interests if those
interests were threatened.®®” They argue further that potentiality “illuminates” the
representation provided by non-elected leaders and social groups. Third, it clarifies
the reciprocal links between participation and representation; persons who are
participatory have better grounds to believe that their interests will be protected, and
those who have such a belief participate more.*%?

Accountability induces representation.’®® As Fiorina put it: “Given political
actors who fervently desire to retain their positions and who carefully anticipate
public reaction to their records as a means to that end, a retrospective voting
electorate will enforce electoral accountability, albeit in an ex post, not an ex ante,
sense.” This point about elite discretion is not novel. Downs, recognize it as an
important modifier to the predictions implied by rational retrospective voting, *!
which states that every election is a judgment passed upon the record of the
incumbent party. But the standards used to judge its record are of two types. When the

opposition's policies have differed from those of the incumbents, the judgment

expresses the voters' choice between the future projections of those two policy sets.

E. Edosa and Azelama Julius, note 151.

3%  Hanna Fenichel Pitkin, note 226, 9.

Karen Cells and Amy Gale Mazur, ‘Hanna Pitkin's Concept of Representation Revisited’, (Politics
and Gender - December 2012) 535.

388 Ibid, 536.

39 V. 0. Key, ‘Voters are not Fools’, (1966) 42 <https://www.electoralintegrityproject.com/s/EIP-
Paper-Ratto-final.pdf> accessed on 13, September, 2021.

Fiorina Morris, Retrospective Voting in American National Elections, (New Haven: Yale
University Press 1981). 67
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But if the opposition's policies have been identical with those of the incumbents, mere
projection provides the voters with no real choice.*?

Urbinati believes representation has been rediscovered and thus alters the very
valence of “representative democracy, this phrase that once struck participatory

democrats as an “oxymoron.”%}

It is only through representation that a people come
to be as a political agent, one capable of putting forward a demand. Thus,
representation cannot be regarded as either supplementary or compensatory; it is “the
essence of democracy”.’** For proponents of the “rediscovery” of representation,
“democratic politics is constituted partly through representation.’*> The question that
now arises is, are legislators accountable to their constituents, who voted them into
power and if not what mechanisms can the constituents use in holding them
accountable. Scholars have agreed that elections are the most effective way that
constituents can use in holding not only legislators accountable but also elected
officials in the executive arm. In Nigeria, there is an additional mechanism of recall
which is clearly stated in the Constitution of Nigeria 1999 as amended,**® but in the
United States there are no similar recall provisions in their constitution.

At its core, recall affords an elected representative the opportunity to confirm
that the voters still have trust in him or her, while for the voters it is either a chance to
repose their trust in the impugned representative, or to elect a new person. This really
is the gist of the matter: that the constituents should have a say on who governs them,

not only at the time of general elections but also when they feel that their elected

representatives have abandoned their mandates. It has been said: “While deviations

392
393

Downs Anthony, An economic theory of democracy. (New York, NY: Harper & Row., 1957). 42
Urbinati Nadia, Representative Democracy: Principles and Genealogy, (University of Chicago
Press 2006), in Lisa Disch, note 229, 104.

394 Nasstrom Sofia, note 266, 104.
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from that party-based mandate can be legitimated on the basis of the other roles a
Member of Parliament, MP must play, changing party altogether is more difficult to
justify to constituents. If constituents elect an MP as a member of one party, it is
unlikely, though not impossible, that they would have chosen to elect that MP had
they been standing for a different party. The Post Conflict Research Center, PCRC
poll found that 52% of voters believed that an MP should be subject to recall for
changing party between elections. Crossing the floor is rarely a decision that is taken
in consultation with constituents, as the nature of party competition in Westminster
necessitates the secrecy of the back-room deal. After the fact, the MP who crosses the
floor may argue that their change in party is consistent with their mandate as an MP,
yet the fact that few MPs who switch party remain to face re-election in the same
constituency suggests that they are unwilling to test this argument.”3%’

Some researchers concluded at the end of their research that the only
mechanism for legislative accountability is election in the United States, which

focuses on individual legislators.’*8

This study agrees but however there is the
mechanism of judicial review which involves institutional or horizontal accountability.
By the doctrine of constitutional avoidance, legislatures are expected in carrying out
their functions of law-making to draft laws that meet constitutional standards, but this
is not always the case.

The democratic system is by its nature bound to produce laws now and again

that reflect bias, ignorance, or hostility to certain groups or certain conduct.’

Legislatures sometimes deliberately defy United States Supreme Court

397 Pete Mills, ‘Real Recall: A blueprint for recall (UK, Unlock Democracy, 2014) 12.
<http://242408349-Real-Recall-a-blueprint-for-recall-in-the-UK.pdf>
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Caitlin E. Borgmann, ‘Rethinking Judicial Deference to Legislative Fact-Finding’, [2009] (1)
Indiana Law Journal, 84.

398
399

109


http://242408349-real-recall-a-blueprint-for-recall-in-the-uk.pdf

pronouncements with which they disagree.*®® When this happens, the court steps in to
invalidate such Laws. These the courts can do through facial challenges by aggrieved
persons in the face of the court and facial invalidation in court. This according to
Borgmann will help to promote constitutional accountability among legislatures.*!
He further asserts that when a legislature defies constitutional requirement that the
Supreme Court has clearly laid out, or when a legislature's stated justifications for a
rights infringing law are not supported by a solid factual foundation, a legislature
repudiates its duty to uphold the United States Constitution. That shortcoming infects
the entire law; it is not limited to some subset of potential applications. It is the courts'
duty in such cases, not to reward or accommodate the legislature's failure, but to
protect individual rights from it.*°?> Election and recall as mechanisms in Nigeria will

be analyzed in chapter 3, however it is pertinent to take a view here as it mostly

relates to the United States.

2.9.3. Electoral Accountability

It is not in doubt that elections constitute a key pillar of democratic
governance by facilitating representation, ensuring accountability and peacefully
regulating access to political power.*?® Electoral accountability is conceived by some
scholars as the process of ‘institutional aggregation’ of citizens’ voting behavior and
the selection of policymakers through the contestation of free and fair elections,

which represents the sine qua non of any minimal definition of democracy,*** The
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existence of a ‘vertical linkage’ between voters and representatives gives citizens the
prerogative to hold governments responsible for their actions, and governments the
possibility of providing a public account of their decisions and actions.*> Absence of
these instruments for accountability and transparency, government is likely to
succumb to corruption and the general abuse of power. This has occurred throughout
history when no controls have been placed on governmental actions and leaders have
sought merely to retain their positions of powers and privilege.*%

The electoral institution provides the principal mechanism of vertical
accountability, that is the means by which the voters may express their satisfaction or

407 Trrespective of

disapproval of the performance by their elected representatives.
electoral systems, it is expected of the elected MPs to be both responsive ex ante to
the demands of their voters during election campaigns and accountable ex post to the

408 The degree to which a political candidate is

same voters once elected into office.
responsive to the concerns of the constituents will bear on his/her chances of election,
and correspondingly the degree of accountability will determine the chances of re-
election.*” Klasnja and Titiunik also holds the view that the main mechanism to
ensure that representatives act in the best interest of the public is the existence of
periodic elections, the key instrument that voters have to both retrospectively sanction
elected officials and prospectively select “good” candidates who are honest and share

their policy goals.*!°
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This vertical accountability measure is an indication that if internal control and
evaluation tools fail to bring the office holders to account, the public has the electoral
tool to determine the mandates of their elected representatives.*!' In order for
constituents to be able to hold their legislators accountable during elections they will
need to be abreast about their activities in the parliament by the way of information
gathering. This will enable them form an opinion of how their representatives
performed. Accountability in these contexts connotes that legislators are responsive to
the preferences and demands of their principals, that information about legislator’s
actions is available to the principal(s), that principals can punish legislators for lack of
responsiveness*'?. The issue of enlightened constituents is more advanced in
developed countries than developing countries. Technological advancement has
assisted greatly in improving sources of information available to constituents to hold
their legislators accountable, the use of social media and opening of effective
constituency offices are examples.

Voters can hold legislators accountable in different ways, but the most
common accountability mechanism is sanctioning an incumbent by not voting for
them. In contemporary Nigeria, democratic ethos, contained in the Constitution, as
well as other statutes, such as the Electoral Act, in strict compliance with the
principles of rule of law, guide the process of electing leaders into the positions of
Authority. 413 Sagay, opines that elections in Nigeria no longer provide the platform

for popular control over government, electoral choice between candidates and

411 Omololu Fagbadebo, note 22, 129.
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political programmes, while open access to political office and equality between
electors are farfetched.*'

Generally, Scholars have agreed that election is a powerful mechanism in
enhancing the accountability of legislators. In democracies, electorates determine
whether officials secure their reelection. Since officials typically seek reelection or
election to a higher office, this potential sanction is regarded as a powerful
inducement for them to explain their actions to electorates and serve their electorates'

415 Tt has been stated that election function as a “veto” on incumbent

interests.
politicians not fulfilling their electoral promises. Subjecting politicians to periodic
evaluations by the electorate through the system of repeated elections not only ensures
the removal of politicians who do wrong but also drives politicians’ incentives to
please their voters. If politicians want to win, and if voters condition their ballot on
policy outcomes, the politicians will be encouraged to implement policies that benefit
the electorate.*!® In public administration, the electorate vote for representatives to
represent their interest and in the event that the elected officials deviate from
representing the interest of the electorate, they have the right to remove them from
office.*!”

Chikanda, asserts that the electoral process is the basis of democracys, it is only

through an election process that democracy can be defined as it gives power to the

people to select officials that represent their interest in the national government or in
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various Arms of government.*!® The definition of election process is narrow and
straight forward as it involves procedures related to electing representatives.

Classical democratic theory emphasized the value of elections as a means of
expressing the will of the people,*"® or representing diverging social interests.*?
Schumpeter sees elections as an institutional device for the peaceful conduct of power
struggles. Elections provide a venue for peaceful change of power and legitimize
political conflict.*?! Elections are the means through which members of the legislature
seek the people’s consent to represent them.*?? Elections play a crucial role in every
democratic system of government as a mechanism for producing a legislature that is
representative of the policy preferences of the electorate,*** ‘linking citizens’ priorities
to the behavior of their policy makers.*** According to Haurovi, elections are defined
as the selection by vote of a person or persons from among candidates for a position
especially a political office.*?

While elections create an accountability mechanism, there must also be
accountability within an election process if it is to be genuine. Accountability in an
election process ensures those who conduct elections do so in compliance with the
election legislation and relevant procedures, and in a manner that promotes the

integrity of the process.*?® The central feature of the principal-agent theory is elections

which provide checks on the elected agents by demanding accountability of their
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actions and policies. However, in the event that these elections are not held to the
satisfaction of the electorate it is impossible for principals to hold agents
accountable.*?’

Another consideration that seems to weaken or obscure elections as
accountability mechanism include economic conditions, multi-party systems,

428 Bad economic

coalition governments and the salience of class distinctions.
conditions decrease legislators’ chances for re-election, while improving economic
performance increases the probability of re-election. Also party labels affect the
electoral fates of parliamentarians. When economic conditions in electoral districts
deteriorate compared with the previous electoral period, it hurts the electoral
prospects of legislative incumbents who belong to the governing party. Incumbents
belonging to an opposition party, on the contrary, enjoy higher re-election chances
when local economic conditions are bad.**

Any other condition that must exist for election to act as effective mechanism
for accountability is information. Any accountability mechanism must aim to lessen
information asymmetries between governments and citizens. First, governments must
disclose information that is “actionable” to citizens, that is, information that can be
used to hold governments to account.*® They should strive for and constituents
should demand high quality, accurate, timely and clear data disclosures relating to

government activities.**! The electorate must be aware of the actions and omissions of

their legislators in order to access them and decide whether they deserve to be re-
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elected or not. This function in open and liberal democracies is performed by a free
press. If voters do not have the relevant information about the behavior of politicians
or if the information is not salient or credible, perhaps because it is disseminated only
by local newspapers with known partisan leanings, voters will not use it when
deciding whether to reelect a corrupt, malfeasant, or unresponsive incumbent.
Changes in public opinion arise when the informational environment undergoes
significant alteration.**> In Nigeria the press is relatively free to disseminate
information about proceedings in the National Assembly. There is a live transmission
of proceedings of the Senate every Wednesday and that of the House of
Representatives every Thursday on Nigerian Television Authority and Channels
Television.**? Also civil society and non-government groups have websites in the
social media where constituents can get information about proceedings in the
legislature.

The potential of information communication technology, ICTs and digital
spaces to provide for more accountability is based on capacity of ICTs to more
effectively connect people and process information in a way that it is useful for citizen
action.*** For example, digital complaint mechanisms can potentially be employed to
reach communities in sparsely populated areas, and to provide anonymity and security
to those wishing to report corruption.**> This unique complaint mechanism ensures

that complains are responded to faster.**¢ Furthermore ICT’s can play a role in
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amplifying citizens’ voices in complaints, increasing awareness and civic education
through mass communication, empowering citizens to engage, and monitoring and
evaluating service delivery.*’

The Senate and House of Representatives also have such websites where a
summary of proceedings for the day are provided for constituents to access. Also
important, vote on crucial national issues are televised live. However the mode of
voting by secret ballot and voice vote has been criticized as being not transparent
enough. Roll-call votes and electronic voting process have been suggested as the best
way for constituents to know where their representatives voted in a particular issue
and whether it conforms to their expectations.**® Senator Adetumbi, speaking with
newsmen at an orientation program for Senators- Elect and Members of the House of
Representatives-Elect of the 9th National Assembly, said that Senators should be able
to vote so that their constituents would know where they stand on very sensitive
issues that concern the country, rather than the voice vote where echoes of 'Aye' and
'Nay’ would be heard at the hallowed chamber. According to him, the incoming
Senate should take the issue of voting on bills, motions, among others very
seriously.*”

The Senator who himself was just re-elected said, "In a democracy, the
parliament is part of